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EDITORIAL NOTES 


PROPOSED AMENDMENTS TO THE CONSTITUTION RE- 
LATING TO THE JUDICIARY. Prior to the opening of the February 
term of the Court of Errors and Appeals, Mr. Justice Bodine made a 
statement which indicated that the alleged congested conditions of the 
Court calendars, which had been advanced as a reason for the proposed 
amendment to set up an independent Court of Appeals of seven members 
can no longer be urged as a valid reason for such a change. He called 
attention to the fact that practically all cases submitted at the October 
term had been disposed of, and that the number listed for the February 
term was smaller than there had been for several years. He pointed out 
that the Supreme Court had likewise cleared its calendar. 

In an interesting address before the Committee on the Judiciary of 
House and the Senate on March 6, 1934, Mr. Frank Bergen indicated that 
the sentiment for this Constitutional change is by no means unanimous 
among members of the bar. He said in part: 


“I intend to speak only about one feature of the plan to change the 
structure of our judicial system now before us for consideration. 1 refer 
to the proposal to establish what is called an independent court of appeals 
in place of the present Court of Errors and Appeals, to consist of seven 
members, five of whom may constitute a quorum, and three would control 
the quorum. The proposal is not a new one. It was made at least forty 
years ago, discussed exhaustively before the legislature in 1895 and again 
in 1896. In 1897 the legislature, after further consideration, rejected it 
by a vote of 12 to 8 in the Senate and 41 to 17 in the House of Assembly. 
There was but little heard about it for a long time after, but a new 
generation of members of the bar has since appeared, and in recent years 
the notion has been revived, and the proposition is here again for still 
further discussion. * * 
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The principal argument against the Court of Errors and Appeals a 
present is based upon the fact that during the past 20 years there has 
been not only in this state, but elsewhere, an epidemic of litigation to such 
an extent that many courts were congested. The Supreme Court of the 
United States fell two or three years behind its calendar. But that visita. 
tion of excessive litigation has passed away, and now that Court seldom 
adjourns for the term without clearing its calendar of all cases ready for 
argument. It is true the Court of Errors and Appeals of this state was 
not able for a time during those litigious years to keep up with its calendar: 
probably no other court of last resort in the country did. It is able to do 
so now. At its last term there were 102 cases on the Court’s calendar, a 
rather small fraction of the number that appeared on its calendars but a 
few years ago. Every one of those 102 cases was heard, either orally or 
on brief, as counsel for the parties preferred. - Consequently, there is no 
reason now, and may not be in many years, to abolish the Court of Errors, 
which has contributed much to spread the fame of Jersey justice. 

Sometimes the Court of Errors is criticised because two or three years 
ago a working plan was adopted to expedite the hearing and decision of 
cases, and candidly published. In my opinion the court should be com- 
mended for adopting that plan. The plan requires a preliminary examina- 
tion to be made of every case by five members of the court who must re- 
port their views to all the judges of the court who sit in the case. Each 
member of the court then examines the case, aided by the report of the 
five members who made the preliminary examination. Thereafter, the 
case is taken up in conference, and discussed, and a vote is taken. Then 
a member of the court is assigned to write the opinion which is circulated 
among the judges for criticism and afterwards voted on in open court. 
This is much better than what must be the practice of the Supreme Court 
of the United States in passing upon applications for writs of certiorari, 
to bring up cases from the inferior federal courts for review. | am not 
aware that the Supreme Court has ever proclaimed how it proceeds to dis- 
pose of those numerous applications which, according to the court's prac- 
tice, must be accompanied by the entire record that was used by the in- 
ferior courts, but I know that it is physically impossible for all of the nine 
judges of the Supreme Court of the United States to study the numerous 
records, some of them immense, that are sent up with such applications in 
order to determine whether there is any question in the cases that should 
be reviewed. By referring to Volume 289 of the Reports of the U. S. 
Supreme Court, it will be seen that from March 14 to May 20, 1933. in- 
clusive, the court disposed of 246 applications for writs of certiorari. Dur- 
ing that period there were about 50 working days ; consequently, about five 
applications per day must have been disposed of by the judges besides sit- 
ting four hours a day to hear arguments, and attending to the other in- 
cidental duties of their office. In Volume 287 it appears that from October 
3, 1932, to January 9, 1933, inclusive, 439 applications for writs of 
certiorari were disposed of. Taking out the holiday vacation, there were 
about 60 working days between those dates. Consequently, the judges 
must have disposed of about seven applications a day besides attending to 
their other duties. It is incredible that each judge could have considered 
every case thoroughly, and conferred with his associates on it, before the 
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decision was handed down. They must have acted on the advice of a 
> committee and probably the committee consisted of only a single member 
> of the court.” (See editorial note January issue 57 N. J. L. J. 6). 

“The plan recently adopted by the Court of Errors affords an op- 
® portunity for thorough study and discussion of every case. If the report 
» onthe preliminary examination is not unanimous for any reason, an issue 
) is raised, calling for further study of the case by all of the judges. Often 

' after the case has been considered in conference and a member of the 
court assigned to write the opinion, further consideration is had and, it is 
not unusual to have an opinion redrafted several times. 

The most serious objection to the provision for an independent court 
of appeals is that it sets apart seven gentlemen who would have no as- 
sociation or contact with other judges, or with actual legal transactions, 
except to pore over printed books of testimony and briefs of counsel, and 
occasionally hear an oral argument on some disputed point of law, or, in 
some cases, on a question of fact. Such a court would soon become a 
mere dispenser of logic rather than a means of deciding disputes that arise 
in the course of business transactions, according to law, mingled with good 
practical sense. Justice Holmes who resigned from the Supreme Court 
of the United States two or three years ago, after a long term of service, 
remarked in one of his opinions that the life of the law is experience, not 
logic. Therefore we need a court of last resort held by practical men, 
constantly in touch with affairs, as well as by logicians. * * * 

I do not believe that a department of a government charged with such 
vast and dominating political power should consist exclusively of seven 
gentlemen, sitting in comparative seclusion for life, according to our 
custom, and devoting a large part of their time to an occupation that, 
Burke said, sharpens and narrows the mind. Points of law should be 
tempered with good sense. I agree with those who think that judges 
should mingle with the people whose affairs they may be called upon to 
review. They should sit, a part of the time at least, in trial courts, pre- 
siding over actual controversies, hearing witnesses testify, charging juries 
and taking part in living and moving transactions. No man in practical 
retirement, smothered in black letter, can long remain well qualified in this 
country to discharge the great duties of the judicial office.” 





PRISON REFORM. Because of the many recent prison riots and 
the Welfare Island scandal, the address printed in this issue and de- 
livered by Hon. Dallas Flannagan at the Prison Conference at Atlantic 
City will be of timely interest. While Judge Flannigan takes advanced 
ground in this speech, his views upon this important subject are entitled 
deep consideration because of his long experience as a committing magis- 
trate and his evident public spirited attitude. 





PSEUDO JURY REFORM. The passage by the Senate of the 
Albright Jury Reform Bill, designed to side-track the real Jury Reform 
Bill introduced by Senator Wolber of Essex County, is a direct slap by 
the politicians, administered to the people of this State who have advocated 
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real jury reform. A number of the Senators who voted for it made half. 
hearted statements in its favor and ventured timorous apologies for thei 
vote. In opposing the bill, Senator Wolber said that it was “a feeble effor 


headed toward the objective which I have espoused for several years, | 
think it’s a pretty poor compromise of the principle for which I have con. 
tinued to fight. I still reiterate my argument that the selection of juries 
is a judicial and not a state function.” 

Those voting for the passage of this poor substitute were Senators 
Albright, Camp, Kuser, Leap, Loizeaux, Powell, Prall, Read, Richards 
and Woodruff, Republicans, and Cole, Democrat. 





WELL DONE MR. CARPENTER. The success of Mr. James D. 
Carpenter, Jr., Special Attorney General assigned to prosecute the criminal 
cases of especial public interest in Passaic County, in securing the convic- 
tion for malfeasance in office of Director Abram Preiskel, of the Depart- 
ment of Public Safety, Police Chief Charles J. Monks, Detective Captain 
Owen J. Cunningham and Captain Edward J. Boyko, may be pointed to 
with pride by the members of the Bar of the State of New Jersey. The 
success of Mr. Carpenter’s efforts, when contrasted with the failure of 
regular prosecuting officials in other counties in procuring convictions 
where public officiais were involved, points a distinct object lesson to the 
balance of the State. In cases of this kind, it can be readily seen that an 
outsider has a better chance of success than a local official connected with 
local political organizations. 

With this in mind, it is to be hoped that Senate Bill No. 103, pro- 
posed by Senator Barbour of Passaic County, will receive favorable action. 
This is the measure advocated by Supreme Court Justice Heher and pro- 
vides that the Attorney General is required to designate special prosecutors 
for specified criminal matters in the various counties, when requested to 
do so by the presiding Supreme Court Justice of that county. It is entirely 
conceivable that, had this law been on the statute books, the Newark ballot 
box trials and the Irvington slot machine trials may have been more suc- 
cessful from the standpoint of the State. 


TEMPORARY UTILITY RATES. In response to an insistent 
public demand, the Legislature has apparently determined to take some 
immediate action regarding the exhorbitant rates exacted by public utilities 
in this State. The feeling will not down that the utility companies, whose 
rates are under question, are using every possible means to delay an 
ultimate decision of the question. Under the present state of the law, 
these utilities can continue to enjoy the high rates until the rates are modi- 
fied, after protracted hearings and equally protracted Court proceedings. 
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Governor Lehman of New York State has demanded legislative relief 
against similar procedure by the utilities in that community and has de- 
manded legislation which would give the Utility Commission of that State 
the right to fix temporary rates immediately so as to bring immediate sav- 
ings to the consumer “without going through the endless process made 
possible by existing law.” 

Senator Richards has introduced a number of bills in an effort to re- 
lieve the utility situation. It has been stated that this legislation will have 
the support of the Utility Commission and of the Governor. 


The Hon. John A. Matthews, who has been engaged as counsel in 
fighting the battle of the people for a reduction of exhorbitant utility rates, 
has found objection to the form of the bills presented by Senator Richards 
and a public hearing will be held thereon. It is conceivable that, if legisla- 
tion of this character is passed and a temporary rate fixed by the Board, 
the utilities in question will run into Court and seek an injunction against 
the enforcement of such temporary rate and, if denied such injunction in 
a State Court, will seek remedy before a special Federal tribunal. If such 
an injunction is granted, the effect of the same would be to suspend the 
payment of the temporary rates until final decision of the Courts. Such 
legislation might well contain a provision that, in the event of the stay 
of the payment of any such rates by Court action in this State, such 
action be conditioned upon the payment by the corporation of the dis- 
puted portion of the rate collected to a depositary designated by the 
Court, to be held by said depositary pending the final determination of 
the matter and be distributed under Court Order at that time pro- 
portionately according to the rate finally determined. If, by pending 
litigation, the Utility Companies are deprived of the possession and use 
of the money represented by the disputed portion of the rates, their in- 
centive to delay final action will change to a decided spirit of co-opera- 
tion to bring about a quick decision. 

Men connected with our State Government in official capacities, and 
who are now declared candidates for further political preferment, have 
itin their power to bring about the desired relief. If they refuse to act 
at this time, they can hardly expect to receive the support of the people 
generally in the November election. 
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PROPOSED LEGISLATION OF INTEREST TO LAWYERS 


[These abstracts of bills introduced at the pending session of the Legislature ar 

called to the attention of the members of the bar so that they may express themselyg 
to their local representatives if they desire to support or defeat such proposed legis. 
lation. In the March number of the Law Journal some of the proposed enactments 
were considered. Additional legislative proposals will be considered from time 
time until the adjournment of the Legislature —Eprror. ] 

S-181 (Senator Stout). Proposed amendment to the Crimes Ac 
making it a misdemeanor punishable by a fine of not more than $10,000.00 
or by imprisonment not exceeding five years for “the issuance, utterance, 
making, declaration, possession or dissemination of propaganda or state- 
ments, either oral, written or printed, which subjects or is calculated or 
tends to subject any group or groups of persons, residing or being in this 
State to prejudice, shame, hatred, ridicule, disgrace or contempt by reason 
of race, color, religion, creed, or manner of worship.” Section 2 of the Act 
makes it unlawful for any person, firm, corporation or association “to 
make, issue, utter, declare, possess, send, deliver, mail or transmit to or 
deposit anywhere or with any person, firm, corporation or association re- 
siding or being within this State any letter, document, leaflet or other writ- 
ten or printed matter which subjects, or is calculated or tends or is likely 
to subject any group or groups of persons, residing or being in this State, 
to shame, hatred, ridicule, disgrace, prejudice or contempt by reason of 
race, color, religion, creed or manner of worship. The Act, by its provi- 
sions, is also extended to the officers, directors and trustees of any corpora- 
tion or association violating same. 

Legislation of this character is highly dangerous and, if enacted, such 
a law could be easily converted into a means of oppression. It is a distinct 
form of intolerance masquerading under the flag of tolerance. It would 
afford a ready means of imprisonment for political offenses and is a dis- 
tinct limitation upon the right to freedom of speech. How easy it would 
be for those in political power to ruin their business or political enemies 
by framed-up charges involving allegations of intolerant speech against 
religious or racial groups. Who is to constitute the Board of Censors to 
decide whether certain statements, either oral or written, fall within the 
prohibition of the Act? A strict censorship of the press and pulpit could 
be maintained to make sure that no group is offended by reference to racial 
or other recognzed group traits. Such censorship could also be extended to 
members of the Grand Jury and to complaining neighbors. We have 
managed to struggle along for many years without oppressive legislation 
such as this. Bigotry cannot be outlawed by legislation. The best method 
is to let them rave and pay no attention to them. This Bill might provide 
a refuge in this State for quack religions and crazy sects of all kinds who 
would be exempt from criticism or comment if their activities were carried 
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on under the banner of religion. We shudder to think of the effect of this 
act upon the stage, no more Scotch jokes, no more Irish, English, German 
and Jewish burlesque and in the drama the villain in the piece will have to 
have his racial origin effectively disguised if the sponsors of the perform- 
ance are to escape condemnation. The theatre and the comic sheets will 
have to confine themselves to the inhabitants of the Moon or Mars until 
communication is achieved and the Mooners and Martians settle here, after 
which any further characterization of the citizenry of those planets will 
be forbidden. 


S-202 (Senator Albright). An Act to amend the Act relative to the 
Writ of Certiorari to authorize State Agencies to apply for a Writ of 
Certiorari when in the opinion of the Attorney General it is proper to have 
a judgment of the State Board of Tax Appeals reviewed in cases where 
said judgment is adverse to the State Agency making the application. 

There should be no objection to according the same right to an Agency 
pf the State as is enjoyed by other litigants and, if it is necessary under 
the law to provide such express authority, it seems only just to do so. 

S-219 (Senator Reeves). This bill provides that no official of the 
State shall issue a birth certificate revealing or disclosing illegitimacy. 

The motive for this Act is praiseworthy but it should be amended to 


provide some means for the issuance of such certificates at the request of 
the parties concerned, or their legal representatives. It is conceivable that 
many instances may arise where it would be beneficial to the person in- 
volved to be able to produce a birth certificate. 


S-232 (Senator Kuser). This Bill is to provide for the public adver- 
tising of the purchases, sales and exchanges of the State’s Sinking Fund 
Commission. 

In view of the recent disclosures regarding the operation of the State’s 
Sinking Fund Commission, it is well that full publicity should be given to 
purchases, sales and exchanges authorized by the Commission. The Bill 
provides, however, that the Commission shall “release for publication im- 
mediately after each of its meetings a statement which will show all pur- 
chases, sales or exchanges authorized at such meeting, which statement 
shall also contain the name, purpose for which issued, maturity, interest 
rate and amount of each security purchased, sold or exchanged, the issu- 
ing authority or broker or dealer, the price paid or received, together with 
other information necessary to fully acquaint the public with the proper 
knowledge of each transaction.” The difficulty with the Bill is that it in 
eect provides for publication after the event rather than a publication 
prior to its consummation. The Commission, if it so desired, under this 
enactment could consummate the deal the same date it was authorized and 
release for publication immediately thereafter a record of the transaction. 
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5-236 (Senator Richards). Supplement to the Crimes Act to provide 
that any person holding public office, or holding office in any political party, 
which office has been or shall be established by law, who shall take or re. 
ceive anything of value as a bribe or reward to procure appointment of any 
person to public office, shall be guilty of a high misdemeanor. , 

S-235 (Senator Richards). Amends an Act relating to Courts having 
criminal jurisdiction and regulating proceedings in criminal cases by pro- 
viding that anyone charged for violation under Supplement to the Crimes 
Act, provided for in Bill No. 236, may be tried while in office or within 
five years thereafter. 

The purpose of this legislation is to apply to public officials and to 
representatives of political parties the same rules against bribery and cor- 
ruption as have been applied under the Crimes Act to private individuals. 
Under the Crimes Act, Laws of 1908, page 587, Comp. St. 1818, as 
amended Laws of 1922, Chapter 145, page 256, anyone giving a gift or 
gratuity to an agent, employee or servant, or any agent, employee or ser- 
vant who accepts such gratuity to influence him in the employment of ser- 
wice or labor for his principal shall be guilty of a misdemeanor. The 
Crimes Act is replete with enactments against bribery in connection with 
elections, members of the Legislature and public officials. Representatives 
of political parties or private associations are not included in such legisla- 
tion unless the Act above referred to can be applied to agents of a political 
association or party. In any event, the enactment of this Bill to clarify 
the situation is clearly in the public interest. 


S-238 (Senator Stout). A proposed amendment to the Orphans’ 
Court Act providing that, in cases where a minor is entitled to an 
estate of $100.00 or less, the father or mother, or other suitable per- 
son, shall be entitled to receive the same for the use and benefit of 
said minor without being appointed guardian, upon authorizing 
banks, or other persons having property belonging to said infant, to 
surrender same upon execution of an Affidavit. 

This is a step in the right direction but, in the case of small 
estates, the law should afford means for the appointment of propet 
guardian without the formality of a Bond and without costs or fees to the 
Surrogate’s office. 

A-210 (Mr. Naughright). Supplement to an act for the assess- 
ment and collection of taxes, Revision of 1918. 

This enactment provides that Municipalities may provide two 
lists of real property subject to assessments, one to be known as the 
deferred assessment list and the other as the assessment list. The de- 
ferred assessment list will consist of real properties and improve- 
ments thereon upon which taxes are delinquent for three years or loca’ 
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improvement assessments delinquent for three years and that the 
County Board of Taxation, in computing the tax rate to raise taxes 
to be levied for all purposes, shall use only the valuation shown on 
the assessment list and exclude therefrom the valuation shown on the 
deferred assessment list. Taxes shall be levied upon the properties 
contained in both lists, but collections shall be made separately. Pro- 
visions are made whereby a Municipality or governing body may com- 
promise amounts due upon the property listed in the deferred assess- 
ment list and accept a sum less than the total in full settlement there- 
of if, in its judgment, it is for the best interests of the Municipality 
to do so and after complying with certain regulations as to notice, 
publication, etc. 

As we read this Act, it appears that the effect of same will be to 
increase the tax rate upon all properties, thus making a temporary 
levy upon taxpayers who have or are paying their taxes, in order 
to supply the lack of revenue caused by the non-payment of taxes 
by others. ‘This will cause an increased burden upon real estate own- 
ers who have paid taxes and will afford an opportunity in the near 
future for other real estate owners, who have defaulted to redeem 
their properties or compromise their taxes by settlement less than the 
amount due. 

This seems to be a violation of the principle of uniform taxation 
and allows a loophole for all sorts of deals between the politically 
favored property owners and local governments. Under no circum- 
stances should local governments be permitted, except by uniform 
tules open to all, to reduce the amount lawfully levied for taxes. 

A-240 (Miss Trube) is designed to permit a Municipality, after 
it has foreclosed the equity of redemption in a Tax Certificate, to re- 
sell the property in question at a private sale to a former owner, mort- 
gagee or heirs of the former owner, within six months from the date 
of the Final Decree, barring equity for such sum as shall seem to the 
best interest of such Municipality; and A-258 (Mr. Travaline). To 
validate all settlements, adjustments of taxes made with the govern- 
ing body of any Municipality are all designed to permit the granting 
of special tax concessions to certain favored individuals or corpora- 
tions at the expense of other taxpayers. 

Encouragement of this sort of legislation will have a demoraliz- 
ing effect upon tax collections generally because, once the taxpayers 
become familiar with the situation, there will be a tendency on the 
part of many property owners to hold back the payment of taxes 
in the hope of relief, for which they may apply to Municipal authori- 
ties in the future. Political influences of all sorts will be exercised 
in an effort to permit some to escape taxation. 
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A-250 (Mr. Kinzley). This Act is intended to prevent foreclosure 
of mortgages on real property used for dwelling purposes by declaring 
that an emergency exists until July 1st, 1935, requiring such relief, The 
relief is only afforded in cases of default in the payment of the principal, 
or any installment upon the principal of the mortgage, and does not apply 
to mortgages becoming due through failure of the mortgagor to pay taxes, 
water rents, assessments or interest. 

It seems likely that, in view of recent decisions of the Court of Chan- 
cery ordering foreclosures in certain cases, some provision should be made 
to prevent foreclosures on homes under equitable conditions such as were 
contained in the Minnesota Moratorium Law as approved by the Supreme 
Court of the United States in the case of Home Building and Loan Asso- 
ciation vs. Blaisdell, et ux, abstracted at length in the February number 
of the New Jersey Law Journal, 57 N. J. L. J. 73, and reported in 54 Sw- 
preme Court Reporter, 231. Neither this bill nor the bill S-55 proposed 
by Senator Ely quite covers the situation. It may well be that, after the 
adjournment of the Legislature and during the summer and fall, many 
homes will be lost through foreclosure proceedings unless some steps are 
taken to enact appropriate legislation. 

A-260 (Mr. Hunt). This bill is designed to prevent the conduct of 
marathon or walkathon contests which continue for a period of more than 
eight consecutive hours. 

This seems to be a laudable attempt to bring about the discontinuance 
of a practice which is obviously detrimental to the public health and well 
being. 

A-273 (Mr. Burke). Provides for a State Insurance Fund to insure 
employers for liability under the Compensation Law of this State and 
under the Longshormen’s and Harbor Compensation Act, the fund to be 
known as State Insurance Fund, to be administered by the Commissioner 
of Labor. 

We shall not attempt at this time to go into the details or the merits 
of the Act itself, except to say that a good deal of caution should be exer- 
cised before embarking upon an adventure of this kind. The experience 
of New York and other States with State Insurance funds have not been 
favorable. The failure of a number of Insurance Companies engaged in 
writing compensation is cited as a reason for the establishment of a State 
Fund. Criticism is made of rates, which should be more properly ad- 
dressed to rate making bodies. The withdrawal of a number of Insurance 
Companies from the business of writing compensation insurance is prob- 
ably a direct factor leading to a demand for a State Fund. State Funds 
for conducting one branch of insurance may shortly be followed by other 
funds to conduct other branches of the insurance business. If this occurs, 
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the industry will have itself to blame for failing to provide adequate in- 
surance protection. Theoretically, every casualty is the proper subject of 
insurance and can be successfully insured against if an adequate and 
proper rate and proper management is provided. 

A-276. (Mr. McCampbell). A bill to amend the Act to regulate 
elections to provide for the election of representatives to local governing 
bodies by the Hare System of proportional representation. The System 
does away with primary elections and nominating conventions, also elec- 
tion by the Majority System. In his statement accompanying the Bill, 
Assemblyman McCampbell said: 


“Only by this Hare System of Proportional Representation can the 
people retain political power over their governing bodies, in face of unified 
efforts on the part of both old political machines and their boss spoilsmen. 
Had not Cincinnati had the Proportional Representation System the old 
gang would have recaptured control of the city. * * * 

Under P. R. the candidates cannot be nominated by political machines. 
Anyone can have his name put on the ballot for the general election by 
fling a petition in due form. If a board of seven freeholders is to be 
elected each voter votes for seven candidates by placing a number in front 
of the names of candidates in the order of his choice, as 1, 2, 3, and so on. 
The total number of votes cast at an election is divided by the number of 
freeholders to be elected which gives the quota necessary for a choice. If 
there are seventy-one thousand votes cast at an election for seven free- 
holders the quota is ten thousand plus. As soon as any candidate received 
ten thousand votes he is elected and any following ballots designating the 
elected freeholder as first choice goes to the credit of the candidate indi- 
cated as the voter’s second choice, and so on until seven candidates receive 
aquota of the total vote. 

Three things will destroy the abominable machine politics and the 
spoils system with which New Jersey is cursed. First, the Hare System 
of Proportional Voting for representatives to the legislative councils ia 
town, city, county and State governments. Second, the manager system 
of government where neither the people nor their representatives select 
the employees of government other than the general manager. Third, 
that all employees of all forms of government in New Jersey be selected 
by a rigid merit system which further provides that no employee shall be 
dismissed from the public service (provided there is work to do) except 
lor causes which are to be passed upon by an impartial court. The adop- 
tion of the Hare System of Proportional Representation is the first step 
to this end.” 


S-170 (Senator Kuser). Reference was made to this bill in the 
March number of the New Jersey Law Journal, 57 N. J. L. J. 106, and 
‘comment was made in opposition to the publication of records of minor 
‘nvictions in the Police Courts. We have received a communication 
from the Honorable Clarkson A. Cranmer, Prosecutor of the Pleas of 
Somerset County, with reference to our criticism, which communication 
fads as follows: 
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Dear Sir: 

I notice in the March 1934 issue of the New Jersey Law Journal 
your comment on Senate Bill No. 170. This bill was introduced by Senator 
‘Kuser at my request and if it merits adverse criticism, please visit this 
upon me and not upon Senator Kuser. 

The reading of the comment leads me to believe that perhaps you do 
not understand the bill. It is a proposed supplement to an act of 1930 (P. 
L. 1930, pg. 956) which gives to Recorders, etc., the power to take q 
waiver and try criminal cases, limited in character. It affects only third 
class cities, towns, townships and villages. That the cases are limited in 
character does not take away their criminal aspect nor the propriety of 
having a proper record thereof. There are many cases of an exactly simi- 
lar nature which are handled through the Prosecutor’s Office by indict- 
ment and trial in Quarter Sessions or by allegation in Special Sessions. In 
that event there is a permanent record in the County Clerk’s Office anda 
complete story in the State Bureau of Identification by reason of finger- 
prints taken on arrest and report to that Bureau of the disposition of the 
case. Where the Recorder, etc., takes a waiver there is no permanent 
record and no disposition for the State Bureau even though fingerprints 
on arrest are forwarded to that Bureau as required by statute. I say no 
permanent record of the case,—and this with all due respect to the Re- 
corders, etc., whose jurisdiction is affected by the 1930 act. It is well 
known that the office of Recorder particularly in such counties as Somerset 
changes from time to time as to personnel, and since there is no provision 
for the preservation of their records, except in certain motor vehicle cases, 
the records go out with the incumbent. 

It may be in your mind that there should be no record of what yon 
call “minor convictions,” but I suggest that to the sentencing Judge and 
prosecuting officials a complete history of the defendant is extremely help- 
ful. Surely you realize that it is absurd for our laws to say, in effect, “If 
you, Petty Thief, are clever enough to sign a waiver before a Recorder, 
you can go out and steal another pocketbook, and steal another, without 
having your record in a place where the Police and Prosecuting Officials 
will know about it when they catch you again; but if you are so dumb as 
to refuse to sign the waiver, your criminal record will be permanent and 
will face you next time.”’ I maintain that a crime is a crime no matter the 
degree and that the Police are entitled to have full knowledge of the so- 
called “minor” offenses, as well as of what in contrast might be termed 
“major” offenses. The offenses over which the Recorders have jurisdic- 
tion can under no circumstances be called ‘minor indiscretions,” unless 
you desire so to rewrite the Criminal Law of the State of New Jersey as to 
eliminate assault and battery, larceny, embezzlement, receiving "stolen 
goods, etc.; we would then term rape, robbery, arson and murder as 
“major indiscretions.” The Police and Prosecuting Officials get little 
enough consideration and assistance from the public that they are trying 
to protect, as evidenced in a single example by the opposition to the Alibi 
sill, which you support. The present instance is not one of “publishing” 
records as you suggest and thus putting to shame the violator of an ordi- 
nances ; it is an attempt to give the authorities the complete history of a 
person convicted of a crime and to give to the Police and Prosecuting Of- 





ficials an | 
Les Miser 
Pleas 
experience 
I am 


Kuser. 


CAC 


The. 
that the | 
cases of 
ceny or € 
ing stole: 
than fifty 
such con 
Bureau 
minor cc 
tion if a\ 
minor co 
Attorney 
tions lov 
ever con’ 
fined to 
cases inv 
would ov 


CITY OF 


Tar exen 


For 
For 


WE 
of Hack 
New Je 
ing kno 
year 19} 
until 19 
functior 
purpose 

Pri 


CITY OF HACKENSACK VS. FIRST REFORMED CHURCH 169 


fcials an even break with the criminal. Since you suggest the reading of 
Les Miserables, may I suggest the reading of the Crimes Act. 
Please don’t think I am too critical of your criticism. I have had some 
experience of the very thing under consideration and feel strongly about it. 
I am taking the liberty of sending a copy of this letter to Senator 


Kuser. 
Very truly yours, 
CLARKSON A. CRANMER, 

CAC :F Prosecutor. 

The Act to which Senate No. 170 would be a supplement provides 
that the magistrate shall in cases where indictment is waived try all 
cases of assault, simple assault, battery, malicious mischief, and lar- 
ceny or embezzlement, obtaining money under false pretenses receiv- 
ing stolen porperty where the value of the property involved is less 
than fifty dollars. The supplement would provide for a record of all 
such convictions and sentence with the County Clerk and the Sate 
Bureau of Identification. Our thought was that records of such 
minor convictions might be the means of oppression and intimida- 
tion if available to the public generally. It was the record of a very 
minor conviction which followed Jean Valjean throughout his life. 
Attorneys in civil suits as well as Prosecutors in quest of convic- 
tions love to hurl at a witness the devastating question: Were you 
ever convicted of crime? If the use of such records could be con- 
fined to the purpose of advising the sentencing judge, or confined to 
cases involving actual moral turpitude it might be that the advantages 
would overcome the disadvantages of the proposal. (Ed.). 





CITY OF HACKENSACK, APPELLANT, vs. FIRST REFORMED CHURCH 
OF HACKENSACK, ET AL., RESPONDENT 


(State Board of Tax Appeals, March 6, 1934) 


Tax exemption applies only where property is owned and used exclusively in the 
work of religious corporations 


For Appellant, Donald M. Waesche, Esq. 
For Respondent, Arnold A. Hart, Esq. 


WEAVER, President: The respondent, First Reformed Church 
of Hackensack, a religious corporation organized under the laws of 
New Jersey, is and was for many years the owner of land and a build- 
ing known as go Essex Street, Hackensack, New Jersey. Until the 
year 1929, this building was used as a parsonage, and from that date 
until 1932, as a meeting place for clubs, festivals and other church 
functions. During those years, the property was not assessed for 
purposes of taxation. 

Prior to October 1, 1932 the premises were rented to the Emer- 
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gency Relief Bureau at a rental of $45.00 per month, since which time 
the Bureau continued to occupy the premises. 

The Board of Assessors of the City of Hackensack assessed the 
land at $5,000 and the improvements at $4,800, the total assessment 
being $9,800 for the year 1933. An appeal was filed with the Bergen 
County Board of Taxation, which Board cancelled the assessment. 

The respondent contends that the premises are exempt from tax- 
ation under Section 203, subdivision 4, of the General Tax Act, as 
amended by Chapter 372, P. L. 1931, because the land and buildings 
are owned by a religious corporation and are used by an arm of the 
government which is not subject to taxation. 

The statute exempts from taxation: 


“* * * all buildings actually and exclusively used in the work of asso- 
ciations and corporations organized exclusively * * * for religious, chari- 
table or hospital purposes, * * * provided, however, in case of all the fore- 
going, that said buildings, or the lands on which they stand, or the associa- 
tions, corporations or institutions using and occupying,the same as aforesaid 
are not conducted for profit, except that the exemption. of the buildings and 
lands used for charitable, benevolent or religious purposes work therein 
carried on is supported partly by fees and charges received from or 
on behalf of beneficiaries using or occupying the said building; pro- 
vided the building is wholly controlled by and the entire income there- 
from is used for charitable, benevolent or religious purposes; provid- 
ed further, that the foregoing exemptions shall apply only where the 
association, corporation or institution claiming the exemption owns 
property in question and is incorporated or organized under the laws 
of this State and authorized to carry out the purposes on account of 
which such exemption is claimed; * * *” 


It is clear that the act requires that the ownership and the use ot 
the building concur to entitle the claimant to exemption. It must be 
“actually and exclusively used in the work” for which the corporation 
is organized. While the statute does not deny the exemption be- 
cause the building may produce income, it does require that the build- 
ing be “wholly controlled by” the corporation claiming the exemption. 
The statute also requires that the corporation claiming the exemp- 
tion own the property in question and be “authorized to carry out 
the purposes on account of which such exemption is claimed.” 

From the facts before us, it is clear that the building is not wholly 
controlled by the corporation, nor is it used exclusively in its work. On 
the contrary, the corporation has no control over the building, hav- 
ing rented it to an agency over which it has no jurisdiction. It 1s 
also a fact that the building is not used for the purposes for which 
the claimant was organized. Statutes granting immunity from taxa- 
tion must be strictly construed and can never be permitted to extend 
beyond the scope of the concession. Sisters of Charity v. Corey, 73 
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N. J. L. 699. Property used exclusively for charitable or religious 
purposes, or for purposes for which an exemption may be granted, is 
not exempt from taxation if it is not owned by the user. Essex Troop 
y, State Tax Commissioner, et al, 160 Atl. 629. Where property is 
owned by a charitable or religious corporation but is not used for char- 
itable or religious purposes, it is not exempt from taxation. Sisters 
of Peace v. Westervelt, 45 Atl 788. As a prerequisite to exemption, 
the statute requires the property to be used by the owner thereof for 
the purposes for which it was organized, provided those purposes 
are within the purview of the statute. If the property under consid- 
eration were owned by an individual, it would not be exempt merely 
because it is rented to the Emergency Relief Bureau. 

The exemption cannot be allowed because the building is not be- 
ing used for purposes for which the corporation was organized, nor 
is it wholly controlled by the corporation. 

The action of the Bergen County Board of Taxation is reversed, 
and the assessment is restored. 





BOROUGH OF BUTLER, APPELLANT, vs. BOROUGH OF KINNELON 


(State Board of Tax Appeals, March 6, 1934) 
Municipal corporation's property not taxable 


In the matter of an application for the cancellation of the tax assess- 


ment for the year 1933, on personal property situate in the Borough of 
Kinnelon, County of Morris and State of New Jersey. 

For Appellant, J. W. and E. A. DeYoe, Esqs., by J. W. DeYoe. 

For Respondent, John M. Mills, Esq., by John D. Collins, Esq. 


Weaver, President: On October 1, 1932, the Borough of Butler, a 
municipal corporation in the County of Morris and State of New Jersey, 
was the owner of certain personal property situate in the Borough of Kin- 
nelon, County of Morris. The personal property, designated as the But- 
ler Electric Light Line, consists of an electric light line, with poles, wires 
and appurtenances thereto belonging, for the conduction of electric current. 
The Borough of Butler sells electric current to residents of Kinnelon. 

For purposes of taxation for the year 1933, the assessor of the Bor- 
ough of Kinnelon assessed the personal property of the appellant at $8,000. 
An appeal was taken to the Morris County Board of Taxation and that 
Board affirmed the assessment. 

The respondent claims that property owned by one taxing district 
and located in another is taxable, because it is not within the purview of 
the exemption from taxation provided by Section 203, subdivision 2, of 
the General Tax Act, as amended by Chapter 372, Laws of 1931. The ap- 
pellant contends that in. the absence of expressed legislative intent to tax, 
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the General Tax Act, supra, has no application to property owned by the 
State or a political subdivision thereof. 

On January 23, 1934, this Board filed an opinion in the case of Rab. 
way Valley Joint Meeting vs. Township of Woodbridge (reported in 3 
N. J. L. J., page 67), in which case we dealt with the exemption from tax. 
ation of municipally owned property located in a taxing district other than 
that of the owner. Our decision in the above case settles this appeal, 

The assessment is cancelled and the action of the Morris County 
Board of Taxation is reversed. 





ESTATE OF SARAH B. WOOD vs. CITY OF ELIZABETH 


(State Board of Tax Appeals, March 6, 1934) 


Omitted assessments may be made by County Board of Taxation on complaint 
of taxpayers 


In the matter of the application for the cancellation of the tax 
assessment for the year 1933 on personal property in the City of 
Elizabeth, assessed by the Union County Board of Taxation as 
cmitted property. 

For Appellant, Edward S. Atwater, Jr., Esq., and Daniel J. 
©’ Hara, Esq. 


For Respondent, John J. Griffin, Esq. 


WEAVER, President: This appeal presents an ingenious effort 
to prevent appellant’s property from bearing its just share of the bur- 
dent of taxation. 

The situation arises out of the following facts: 

Sarah B. Wood died on February 14, 1932, in the City of Eliza- 
beth, Union County, New Jersey, seized of certain personal property. 
No assessment for the year 1933 was made upon the personal prop- 
erty of the Estate or against her Executrix by the assessor of the tax- 
ing district. 

On January 26, 1933, Joseph E. Fitzpatrick, a taxpayer of the City 
of Elizabeth, having knowledge that the personal property of this 
pnd other estates was omitted from taxation for the year 1933, filed 
a petition with the Union County Board of Taxation, praying that 
the personal property of the Estate of Sarah B. Wood be assessed. 
This was one of a number of similar petitions filed by him. Subse- 
quent to the filing of the petition with the County Board, a copy was 
served upon the Executrix. 

On March 8, 1933, the Clerk of that Board, by letter, notified the 
Executrix of the Estate of Sarah B. Wood of the filing of the pett- 
tion respecting the omitted assessment and that April 5th had been 
fixed for the hearing of the complaint. 
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The County Board sat at the appointed time for the hearing of com- 
plaints respecting the assessment of omitted property. The attorney for 
the Estate of Sarah B. Wood appeared at the hearing and objected to the 
assessment. The matter was laid over to determine the Board’s authority 
to assess the omitted property. 

On June 13, 1933, the adjourned meeting was held and the attorney 
for the Estate again appeared and denied the Board’s right to assess the 
property. The County Board determined that the personal property of the 
Estate was taxable and assessed it for $12,000, giving immediate notice 
to the attorney of the entry of the assessment. 

The Tax Collector was also notified of the assessment and directed 
to enter it on the duplicate. On June 14, 1933, the Comptroller of the 
City of Elizabeth mailed a tax bill to the attorney for the Estate. 

An appeal immediately taken from this assessment to the Union 
Couny Board of Taxation was dismissed. 

The above facts appear from the situation of counsel, the exhibits 
and the copy of the minutes of the Union County Board of Taxation, ad- 
mitted in evidence. 

It is admitted that on October 1, 1932, the Executrix of the Estate of 
Sarah B. Wood had in her possession taxable personal property of the Es- 
tate of the value of $12,000. 

The appellant contends that the Union County Board of Taxation 
was without authority to assess the property after April roth of the tax- 
ing year, and that if it had such authority, the assessment is invalid be- 
cause no notice was given to the appellant of the time and place of the 
next meeting of the Board, subsequent to the entry of the assessment. 

Section 202 of the General Tax Act (Revision of 1918), P. L. 1918, 
847, provides that : 

“All property, real and personal, within the jurisdiction of this state, 
not expressly exempted by this act or excluded from its operation, shall 
be subject to taxation annually under this act at its true value, and shall be 


valued by the assessors of the respective taxing districts. Property omit- 
ted by the assessors may be assessed as hereinafter provided. * * *” 


The general scheme of taxation under this act is that all property shall 
bear its just burden of taxation. 

The General Tax Act, supra, while it contains the provision “property 
omitted by the assessors may be assessed as hereinafter provided,” pre- 
xcribes no specific method of assessing omitted property. Prior to the en- 
actment of the Revision of 1918, omitted property was assessed under Sec- 
tion 28 of the Tax Act of 1903. This section has not been expressly re- 
pealed. As the Revision of 1918 contains no method for assessing omitted 
property, the repealer contained in the 1918 act (Section 801) does not, by 
reason of inconsistency or otherwise, repeal Section 28 of the 1903 act, 
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so far as it affects the assessment of omitted property. Therefore Section 
28 of the 1903 act is still in force as to the method of assessing omitted 
property. The Revision of 1918 in several of its sections requires the as. 
sessment of omitted property. It can hardly be said in the face of this 
fact that the earlier statute was wiped out by the Revision of 1918. See 
Spencer vs. Middlesex County Board of Taxation, 111 Atl. 640. 

Omitted property must therefore be assessed under Section 28 of the 
General Tax Act of 1903, 4 C. S. 5107, which provides, inter alia, that: 


“* * * on the written complaint of the collector, or any taxpayer of 
the taxing district, * * * that property specified has been * * * omitted in 
the assessment, the commissioners of appeal, after five days’ notice in 
writing to the owner by the party complaining, and after due examination 
and hearing, may make such addition to the assessment as shall be just by 
their judgment rendered within ten days after the hearing, a transcript 
whereof shall be furnished by the board to the collector, who shall amend 
his duplicate accordingly ; * * *.” 


The commissioners of appeal mentioned in this act are no longer in 
existence, but their powers are vested in the County Boards of Taxation, 
pursuant to Section 9 of the act creating County Boards of 
4 C. S. 5120. 

Under Section 28 of the General Tax Act of 1903, when written 
complaint is made by the collector or any taxpayer of the taxing dis- 


Taxation, 


trict that certain property has been omitted in the assessment, the 
County Board of Taxation, after five days’ notice in writing to the 
owner by the party complaining and after due examination and hear- 
ing, may assess such omitted property by a judgment rendered with- 
in ten days after the hearing. Under this provision, notice is given to 
the owner prior to the making of the assessment, and no notice is re- 
quired after the entry is made. 

In the case of New York State Realty & Terminal Co. vs. Hud- 
son County Board of Taxation, 132 Atl. 75, the Court of Errors and 
Appeals held that the provision of Section 28 of the Tax Act of 1903, 
authorizing the collector of the taxing district to file a complaint with 
the County Board of Taxation to have the assessed value of a specified 
property increased at any time within one year from the time taxes on real 
property became a lien, is in conflict with and has been superceded by 
the provisions of Section 701 of the revised Tax Act of 1918. How- 
ever, the Court did not pass upon the question of adding omitted prop- 
erty under this section. We find no authority which holds that Sec- 
tion 28 of the Tax Act of 1903 is not applicable to the assessment of 
omitted property. 

The appellant contends that under the case of Mitsch vs River- 
side Township et al, 92 Atl. 436, notice of the next meeting of the 
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County Board of Taxation is required to be given to the taxpayer 
after omitted property is added to the tax list. That case is not 
a applicable to the one before us, as in the cited case the assessment 
was added to the tax list by the collector under another provision of 
Section 28 of the Tax Act of 1903, without notice of the next meet- 
ing of the County Board of Taxation. In the case before us the 
) complaint was filed by a taxpayer, a copy thereof was served upon 
the Executrix of the Estate, notice of hearing was given before the 
making of the assessment, an opportunity of contesting the assess- 
ment was afforded, and the tax levied within ten days after the hear- 
ing. This was in strict compliance with one of the methods provided 
for adding omitted property under the statute. Under this provision 
there is no requirement that the time and place of the next meet- 
ing of the County Board of Taxation be given. Furthermore, the ap- 
pellant knew of the time and place of the next meeting of the County 
Board of Taxation, and pursued her remedy of appeal to the Union 
County Board of Taxation. It has been admitted that she had in her 
possession on the taxing district date taxable personal property of 
the value of $12,000. She has been deprived of nothing and has lost 
no remedy by virtue of the addition of the omitted property by the 
County Board in the manner in which it was done. 
The action of the Union County Board of Taxation is affirmed. 





MEYER EXECUTORS vs. CITY OF ELIZABETH 


(State Board of Tax Appeals, March 6, 1934) 


Omitted property—Effect of failure of Executor to apply for reduction for debts— 
Assessment sustained 


In the matter of the application for the cancellation of the assessment 
for the year 1933 on personal property in the City of Elizabeth, assessed 
by the Union County Board of Taxation as omitted property. 

For the Appellant, Mr. Clarence D. Meyer. 

For the Respondent, Mr. John J. Griffin. 


WEAVER, President: This appeal presents for review the action 
of the Union County Board of Taxation in-assessing personal property of 
the Estate of Julia Pratt Babcock, as omitted property, and the refusal to 
allow a claim for deduction for debts. 

Julia Pratt Babcock died on June 27, 1928, in the City of Elizabeth, 
and the appellant duly qualified as Executor of the Estate. No assessment 
was made upon the personal property of the Estate or against the Executor 
by the Assessors of Elizabeth for the year 1933. 

On January 26, 1933, Joseph E. Fitzpatrick, a taxpayer of the City 
of Elizabeth, filed a petition with the Union County Board of Taxation 
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for the assessment of personal property of the Estate, a copy of which 
petition was mailed to the Executor. On January 27, 1933, the Executor 
notified the Union County Board of Taxation that the Estate had no per- 
sonal property subject to taxation. 

On April 5, 1933, the County Board met for the hearing of complaints 
respecting the assessment of omitted property. The Executor, in response 
to a subpoena issued by that Board appeared at the hearing and objecte 
to the levying of a tax upon the Estate. At a further hearing on June g, 
1933, the County Board heard testimony relative to the omitted property, 
and at the conclusion of the hearing entered an assessment of $14,815.00 
against personal property of the Estate of Julia Pratt Babcock. Notice of 
the entry of this assessment was sent to the Executor and the Assessor on 
the above date. 

On June 13, 1933, the Executor received a bill for the tax levied by 
the County Board upon the omitted personal property of the Estate. He 
then filed with the County Board a claim for deduction for debts and an 
appeal for the cancellation of the assessment. The County Board denied 
the claim for deduction and dismissed the appeal. 

On October 28, 1931, the Orphans’ Court of the County of Union 
entered a decree directing the distribution of the Estate to the beneficiaries 
under the terms of the will, but reserving sufficient to pay the Executor’s 
commissions when allowed by the Court. The Executor withheld from 
distribution a portion of the Estate to insure payment of commissions. At 
that time the sum of $295,397.64 was distributed to the beneficiaries. On 
December 22, 1933, a final order for distribution of the balance remaining 
in the hands of the Executor was made by the Orphans’ Court. 

The appellant contends (1) that the Union County Board of Taxation 
was without authority to make an assessment upon the omitted property; 
(2) that if it had such authority, the assessment is invalid because the 
Executor did not receive notice of the time and place of the next meeting 

of the Board subsequent to the entry of the assessment ; (3) that there was 
no personal property of the Estate subject to taxation, because the balance 
in the hands of the Executor belonged to the distributees or was held for 
the purpose of paying debts; and (4) that Executor’s commissions and 
counsel fees were debts of the Estate, that the claim for deduction of thes¢ 
items should have been allowed, and that the balance in the hands of the 
Executor was the property of the legatees and was not subject to taxation 
as part of the Estate. 

The first two of these contentions are unsound, and have been 
disposed of by the Board in the opinion filed in the case of Estate of 
Sarah B. Wood vs. City of Elizabeth. 
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Sec. 301 of the General Tax Act (Revision of 1918), as amended 
by Ch. 310, Laws of 1920, provides that: 


“* %* * Personal Property in the possession or under the con- 
trol of any person as trustee, guardian, executor or administrator shall 
he assessed in his name as such, separate from his individual assess- 
ment, or in the name of any one of several joint trustees, guardians, 
executors or administrators if the one of them having actual control 
or possession cannot be ascertained by the assessor; * * *” 


The statute contemplates that personal property in the possession 
or under the control of an Executor shall be taxable. At the time of 
the making of the assessment, the Executor, as official custodian of 
the Estate, was in possession of personal property to the amount 
of the assessment. Until the Estate is actually distributed and vested 
in new owners, it is in possession or under the control of the Execu- 
tor and is subject to taxation. For this reason the third contention 
of the appellant is without merit. 

Section 303 of the General Tax Act, supra, provides that: 


“After making the valuation of the personal property for which 
any person shall be assessed, the assessor may deduct from such 
yaluation all debts bona fide due and owing from such person to 
creditors residing in the State, but no such deduction shall be made 
unless the debtor shall make claim therefor in writing under oath and 
therein set forth the debts owing by him, when incurred, to whom 
owing and where the creditor resides, and also the total amount of 
personal property of the claimant, including debts owing to him from 
solvent debtors. * * *” 


No claim was made to the assessor for a deduction for debts. The 
claim was made to the County Board of Taxation subsequent to the 
assessment by that Board of personal property of the Estate. 

In the case of State vs. Grey, 20 N. J. L., 380, an application for cer- 
tiorari was made to the Supreme Court for the purpose of obtaining the 
benefit of deductions for debts allowed under the act of March 3, 1854. 
In that case the prosecutor did not pursue the course outlined, and the 
Court held that he could not avail himself of it on certiorari. 

In interpreting the twelfth section of the Tax Act of 1862, in State, 
Warne, Prosecutor, vs. Johnson, Collector of Washington Township, 30 
N. J. L., 452, the Supreme Court, following the State-Grey case, said: 


“According to the strict language of the aforesaid 12th Section, the 
taxpayer’s affidavit of the debts he claims to have deducted must be de- 
livered to the assessor before the time limited by law for closing his as- 
sessment roll, * * *. 

“But inasmuch as the commissioners of appeal have the power to 
make deductions, it is insisted that the affidavit might be presented to 
them, * * *, JI think the commissioners, if satisfied that he had been pre- 
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vented from making the affidavit by a misunderstanding, might have re. 
ceived his affidavit and granted him relief, yet they were not strictly bound 
to do so; and if by his negligence he, or the person he represents has suf- 
fered loss, this court is not called on to aid him.” 


A copy of the affidavit executed on June 19, 1933, upon which the 
claim was made has been introduced in evidence. While this affidavit re. 
cites the receipt of the tax bill rendered pursuant to the assessment made 
by the County Board of Taxation, it does not state the total amount of 
personal property of the claimant. It is not in accordance with the re- 
quirements of the statute and it contains no detailed list of the debts 
claimed to be owing by the Estate. The affidavit states that the assess- 
ment made by the Union County Board of Taxation was the “first assess- 
ment on personal property ever received and the first assessment made 
since the death of the decedent on June 27, 1928,” thus disclosing that 
personal property of the Estate has at all times escaped taxation. The final 
account of the Orphans’ Court states that the assets of the Estate were in 
excess of $311,000.00. 

When property omitted from taxation has been discovered and the 
machinery set in motion to have it assessed, the Executor of the Estate 
(who has sat idly by, not disclosing the assets of the estate and thereby 
permitting it to escape taxation) cannot claim that he is aggrieved when a 
small portion is subjected to taxation because of his failure to make a 
timely claim for deduction for debts. The filing of such a claim with the 
assessor in due time would have disclosed the assets of the estate and the 
assessment would have been made by the assessor in the regular manner. 
The Executor has avoided this, and in so doing has risked the loss of the 
deduction to which he might have been entitled. 

On January 27, 1933, some time before the assessment was actually 
made, the appellant had knowledge of an application to have the omitted 
personal property subjected to taxation. Assuming, but not deciding, that 
he had a right to file a claim for deduction with the County Board of Tax- 
ation before the making of the assessment, he did not choose to do so. The 
claim was not filed until after the property was assessed, when his right to 
the deduction had already been lost. He should have sought the deduc- 
tion in the manner provided and in compliance with the statute as a con- 
dition precedent to relief. When he failed to do so he lost his day in court. 
See F. Corlies Morgan, Executor, vs. City of Jersey City, 55 N. J. L. J., 52: 

Having decided that no proper claim for deduction was made, it 1s 
unnecessary for the Board to pass upon the question of whether or not the 
executor’s commissions, counsel fees and legacies are debts within the 
meaning of the statute. 


The action of the Union County Board of Taxation is affirmed. 
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THORN EXECUTORS vs. CITY OF ELIZABETH 


(State Board of Tax Appeals, March 6, 1934) 
Omitted property—A pplication of taxpayer for assessment sustained 
In the matter of the application for the cancellation of the tax assess- 
ment for the year 1933 on personal property in the City of Elizabeth, as- 
sessed by the Union County Board of Taxation as omitted property. 
For Appellant, Archibald A. Wacker, Esq. 
For Respondent, John J. Griffin, Esq. 


WEAVER, President: This appeal presents a question similar to 
that determined by the Board in the case of Estate of Sarah B. Wood vs. 
City of Elizabeth. 

Georgiana Thorn, a resident of the City of Elizabeth, died on March 
6, 1932. On October 1, 1932, the appellant had possession of personal 
property of the estate, valued at $29,000, which was omitted from taxation 
for the year 1933 by the assessor of the taxing district. The appellant was 
one of a number of executors of estates whose personal property was as- 
sessed for taxation by the Union County Board of Taxation as omitted 
property, on the application of Joseph E. Fitzpatrick, a taxpayer of the 
City of Elizabeth. 

The remaining facts are identical to those in the case of the Estate of 
Sarah B. Wood vs. City of Elizabeth. The cases were heard at the same 
time by the Union County Board of Taxation, and the proceedings were 
similar in both cases. To restate all of the facts would serve no useful 
purpose. 

We find that the estate was properly assessed for the reasons stated 
in the opinion filed by this Board in the case of Estate of Sarah B. Wood 
vs. City of Elizabeth. 

The action of the Union County Board of Taxation is affirmed. 





GENERAL ELECTRIC REALTY CORP. vs. TOWN OF HARRISON 


(State Board of Tax Appeals, March 20, 1934) 


Obsolescence must be considered in fixing value of taxable property—Assessment 
reduced 


In the matter of an application for the reduction of assessment 
for the year 1933 upon improvements situate in the Town of Harrison, 
County of Hudson and State of New Jersey. 

For Appellant, Hon. Edward P. Stout. 

For Respondent, Michael J. Bruder, Esq., and Hon. Joseph G. 
Wolber. 


WEAVER, President: The assessor of the Town of Harrison 
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assessed the manufacturing plant of the General Electric Realty Cor- 
poration for the year 1933 as follows: 


$26,900 
250,000 


$276,900 

The assessment on the improvements was affirmed by the Hud- 
son County Board of Taxation on appeal. As no appeal was filed on 
the land, the value of the improvements on the assessing date is the 
sole question for. determination. 
"The plant, which wag erected in 1917, consists of a main glass 
house, a producer and gas house;"a service building, a storage build- 
ing, an elevator, a railroad siding, and a fence enclosing the entire 
premises. The service building, storage building, elevator, railroad 
siding and fence, as to the value of which there is little dispute, are 
of ordinary type of construction for general manufacturing purposes, 
and comprise a small portion of the assessment. In determining the 
value of the last five items, allowance should be made for depreciation, 
but whether this property is subject to obsolescence, because of con- 
nection with and proximity to the two other obsolete buildings, is 
doubtful. We will resolve this doubt in favor of the respondent. 

The principal controversy concerns the main glass house and a 
producer and gas house, which comprise the major portion of the 
assessment. These buildings are of a special type, for the housing 
and operating of six Westlake machines and the special equipment 
used in the manufacture of the incandescent bulbs. Because of 
changes in the manufacture of bulbs, the buildings were extensively 
remodeled on three occasions. Recent developments have been so 
rapid in this field that the equipment was no longer efficient in com- 
petition with modern methods, and in March, 1932, the operation of 
the plant was discontinued and most of the equipment scrapped. 

The producer and gas house building is a large brick building 
of the average height of a three-story building; it has no floors. Two 
175 H. P. boilers, an enclosed heater and turbine, and a specially de- 
signed brick stack are built into it. The building has greatly de- 
teriorated because of large settling cracks occasioned by quicksand 
strata under the foundation. 

The main glass building is a brick, steel and glass structure. The 
space between the first floor level and the second floor level is taken 
up by huge foundations formed of closely spaced concrete columns. 
The normal floor space in the building is occupied by glass furnaces 
which extend from the first to the second floor level. The second floor 
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level is not uniform, but is two complete and distinct levels, one of 
which was used as a charging floor and is cut by valve openings, 
hoists and other machinery. To provide sufficient space to carry off 
the intense heat radiating from the furnaces, the building has a pecu- 
liar kind of truss ventilating roof of steel and glass, rising probably 
forty feet in the clear. This special roof extends over the whole of 
the furnace and machine area. 

Another section of the building was specially designed for mix- 
ing the materials used in glass making, and is honeycombed with flues 
and ducts which lead to stacks for carrying the gases as far as pos- 
sible from the furnaces. The remaining area of the first floor is taken 
up with rooms for compressors, blowers and like machinery. Under 
this equipment are massive foundations” Because of the presence of 
chemicals, gas and intense heat, this building has greatly deteriorated. 
The steel frames supporting the glass work in the roof have so warped 
that large openings have been left between the glass and the frames 
supporting it, permitting rain and snow to enter the building. The 
steel work and girders have corroded and warped. The roof was re- 
placed in one-half of its normal lifetime, and the present roof is in 
need of replacement if the building is to be used. 

In the manufacture of incandescent light bulbs, the Westlake 
machine is being displaced by the Corning ribbon machine, which 
produces a superior bulb and operates at a cost of twenty-five per 
cent. loss. Six Westlake machines at the Harrison plant had a daily 
maximum production of 400,000 bulbs. A Corning machine has pro- 
duced 622,000 bulbs per day. Two Corning machines are rated at a 
normal daily capacity production of 800,000 bulbs. With the West- 
lake machine it is impossible to compete in the general market with 
a manufacturer using a Corning machine, or with foreign manufac- 
turers who are able to produce bulbs at a much lower price than a 
manufacturer using a Westlake machine. 

The main glass building is 235 feet long and 132 feet wide. It 
was built to house the Westlake machines and is not suitable for the 
Corning machines, as the former are 78 feet long and the latter 
248 feet. The furnaces used in the operation of the Westlake ma- 
chines are not suitable for use with Corning machines, as furnaces 
for the Corning machine must have a capacity of 45 to 60 tons and 
the capacity of the furnaces in the present building is 30 to 35 tons. 
Alteration of the building to make it even partially suitable for 
Corning machines would entail such expense that it would be more 
pratical to construct new buildings. It was for these reasons that 
the plant was abandoned for manufacturing purposes in 1932. 
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Owing to its peculiar type of construction, the building is not suitable 
for any other branch of the glass making industry, nor are the two special- 
ly constructed buildings suitable for general manufacturing purposes. 
These buildings could not be used for general manufacturing purposes 
without major alterations at prohibitive cost. 

The appellant contends that by reason of depreciation and obsoles- 
cence the value of the improvements is not in excess of $60,000. 

In re Westchester Street R. Co., 3 P. S.C. R. (2nd D. N. Y.) 286 
(1912), cited in the note to Kansas City S. R. Co. v. United States, 52 
L. R. A. (N. S.), page 37, it was held that: 


“Obsolescence is another factor which cannot safely be overlooked. 
It has played a tremendously important part in electric plants during the 
past twenty years. Many a piece of machinery has been consigned to the 
scrap heap which was practically as good as new, but which, in the judg- 
ment of the management, had become valueless except as scrap because of 
the advantage of using an improved machine to do the same work. Loco- 
motives too light: in tractive power, freight cars of too small tonnage, 
passenger cars of antique pattern, against which the public demur al- 
though they may be safe and strong, obviously have not a value equal to 
reproductive cost.” 


In Red Wing Malting Company v. Willcuts, 8 Fed., 2d Series, (page 
180), the Court said: 


“When through some change in business conditions, the usefulness in 
the business of some or all of the capital assets is suddenly terminated, so 
that the taxpayer discontinues the business or discards * * * such busi- 
ness, he may claim * * * a loss * * *. This exception does not extend to 
a case where the useful life of property terminates solely as a result of 
those gradual processes for which depreciation allowances are authorized. 
* * * The exception applies to buildings only when they are permanently 
abandoned or permanently devoted to a radically different use, and to 
machinery, only when its use as such is permanently abandoned.” 


The foregoing citations deal with cases arising under the Federal In- 
come Tax Act. However, the principle of law applies with equal force to 
valuations under the General Tax Act. 


Obsolescence is that change in building value due to normal progress 
in the arts, changes in styles, inadequacy to present or growing needs, or 
the necessity for replacement due to new inventions. 

Depreciation is the gradual exhaustion of the usefulness of property, 
such exhaustion comprising wear and tear, decay or decline from natural 
causes. Depreciation frequently includes some forms of obsolescence. 

It is not uncommon for a building in perfect physical condition, and 
still having an economic life of fifty years or more, to be demolished for 
the erection of a building larger, more modern or better suited to present 
needs. 





BOROUG 


There 
cance and ¢ 
gas house. 
general mar 
type, the ex 
improvemen 
for depreciz 
timony, we 
was as follo 

Main g 

Produc 

Service 


sid 
To 
The Hi 


may be ente 


BOROU 


Equalization 


In the 
Board of T: 
ough of Ri 
tricts in th 

For Ay 

For th 
Esq. 

For Ci 

For Ri 

H 
esor. 
Te 

For Be 

For O, 


WEA\ 
ticipal cory 
118, the a 
the year 1! 
sessor’s lis 
Borough te 


BOROUGH OF RIVER EDGE VS. BERGEN COUNTY BOARD OF TAXATION 183 


There is before the Board a preponderance of evidence of obsoles- 
cence and depreciation of the main glass house, and the reproducer and 
gas house. However, we find that these buildings have some value for 
general manufacturing purposes. As frequently happens in cases of this 
type, the experts present wide divergence of views upon the value of the 
improvements. There is no agreement on cost of reproduction, allowance 
for depreciation or obsolescence. Raveling out the conflict of expert tes- 
timony, we find that the sound value of the property on the assessing date 
was as follows: 

Main glass house 

Producer and gas house 


Service building, storage building, elevator, railroad 
siding and fence 


Total 


The Hudson County Board of Taxation is reversed, and a judgment 
may be entered agreeable with the above amounts. 





BOROUGH OF RIVER EDGE v. BERGEN COUNTY BOARD OF 
TAXATION 


(State Board of Tax Appeals, March 20, 1934) 


Equalization Act of 1917—Appeal lies direct from Cuunty Board to State Board 
instead of to State Tax Commissioner 


In the matter of the appeal from the action of the Bergen County 
Board of Taxation, increasing the valuation of all property in the Bor- 
ogh of River Edge upon equalization among the several taxing dis- 
tricts in the county. 

For Appellant, Louis A. Mounier, Jr., Esq. 

For the Bergen County Board of Taxation, Horace A. Banta, 
Esq. 

For City of Hackensack, Francis G. Kahler, Esq. 

For Ridgefield Borough, Mr. Jacob Ruf Assessor. 

For Hasbrouck Heights Borough, Mr. Arthur W. Kopp, As- 
sesOr. 

For Teaneck Township, Mr. Arthur Raymond, Assessor. 

For Bergenfield Borough, Mr. Leonard Lindstrom, Mayor. 

For Oakland Borough, Mr. George R. Potter, Assessor. 


WEAVER, President: The Borough of River Edge is a mu- 
licipal corporation of this State. Pursuant to the General Tax Act of 
118, the assessor of the Borough filed his tax list and duplicate for 
the year 1933 with the Bergen County Board of Taxation. The as- 
‘essor’s list showed the total value of lands and improvements in the 
Borough to be $3,244,470. 
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In accordance with the Equalization Act, Chapter 31, P. L. 1917, 
as amended by Chapter 115, P. L. 1927, the county board, after inves- 
tigation, served notice upon the Borough that the assessment would 
be increased and proceeding under Sections 1 and 2 of that act, in- 
creased the value of lands and improvements to $3,406,693, or ap- 
proximately five per cent. This action is before us for review, pur- 
suant to the provisions of Section 3 of the Equalization Act. 

The jurisdiction of the Board to pass upon this appeal has been 
questioned, on the ground that the appeal should be to the State Tax 
Commissioner and not to the State Board of Tax Appeals. Before 
passing upon the merits of the controversy, we feel that the Board 
should determine the question of jurisdiction. To determine juris- 
diction on appeal from equalization made by a county board, Sections 
2 and 3 of the Equalization Act must be read and interpreted to- 
gether. 

After the receipt of the assessment lists and duplicates from the 
assessors of the various taxing districts, Section 1 of the Equalization 
Act requires that the county board ascertain and determine from 
their best knowledge and information the general ratio or percentage 
of full value at which the real property of each taxing district is as- 
sessed, according to the tax lists laid before the board. The county 
board shall then prepare an equalization table showing the assessed 
valuation of the real property in each district, the ratio of percentage, 
if any, by which the assessed valuation should be increased or de- 
creased in order to correspond to true value, and the true value of 
the real property within the district as determined by them from 
their knowledge and information. Any increase or decrease which is 
made by the board in preparing the equalization table, is an adminis- 
trative duty, and not a judicial one. A copy of this table must be 
mailed to the assessor of each district; a copy must also be posted at 
the county court house at least one week before the hearings are com- 
menced on February 10th. 

Section 2 of the Equalization Act requires the county board of taxa- 
tion to meet on the tenth day of February for the purpose of equalizing 
the assessments between the several taxing districts of the county. At that 
meeting a hearing is given to the assessors and representatives of the gov- 
erning bodies of the various taxing districts for the purpose of determin- 
ing the accuracy of the ratios and true values of property as shown in the 
equalization table, and the county board is required to confirm or revise the 
table in accordance with the facts. 

The purpose of this meeting is to give any taxing district an oppor- 
tunity to object to the ratios of valuations. The fact that the statute ¢x- 
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pressly sets the date precludes the requirement of any notice to be given 
to the taxing districts, as the county board is required to sit on that day 
for the purpose of receiving complaints. If no complaints are received, 
the county board affirms the equalization table. The affirmation is an ad- 
ministrative function. If an objection or complaint is received, the county 
board must adjourn its hearing and give three days’ notice to the govern- 
ing body of the taxing district affected. At the adjourned hearing testi- 
mony must be produced justifying the complaint or change in the ratio. 
If no testimony were produced at this adjourned hearing, the county board 
would have nothing before it to increase or decrease the ratio of valua- 
tions as fixed in the equalization table. 

In the present case objection was made after the equalization table 
was posted in the county court house, and a hearing was given at which 
testimony was taken and a judgment rendered by the county board. It 
seems clear to us that if the objection is made to the equalization table, 
the county board is empowered and required to take testimony and to in- 
crease or decrease the valuation as shown in the equalization table “in ac- 
cordance with the facts.” 

These provisions import that after an objection is made, the proceed- 
ings are quasi judicial, to be had upon three days’ notice to the governing 
body of the taxing district affected. Mayor, etc. of Jersey City vs. Board 
of Equalization of Taxes, 67 Atl. 38. The proceedings in the present 
case before the county board were quasi judicial and not administrative. 

Section 3 of the Equalization Act provides for the review of the de- 
termination of the county board on complaint of any taxing district or 
taxpayer in the county. Such review does not suspend the apportionment 
or collection of taxes. This review or appeal must be heard in the county 
whose equalization table is reviewed and is to be made upon five days’ 
notice to be given to the governing body of each taxing district. The in- 
stant case is an appeal from the equalization made by the county board, or 
in other words, a review of a quasi judicial determination respecting valua- 
tions made by the county board. The inquiry necessitates the taking of 
testimony because if there were no testimony there would be nothing be- 
fore the board to justify a change in valuations or ratios. A proper deter- 
mination requires the consideration of evidence and the use of discretior, 
and terminates in a judgment. This is a quasi judicial and not an ad- 
ministrative function. By Section 3, any change made in the ratios by 
the appellate body does not affect the taxes for the year under considera- 
tion, but “shall be debited or credited, as the case may be, to each taxing 
district on account of its share of State and county taxes next due.” The 
said equalization table is in no way affected by the appeal or by any 
change made by the appellate body, because any change made in the county 
equalization table is reflected in next year’s taxes. 
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Chapter 100, P. L. 1931, the act creating the State Board of Tax Ap- 
peals, (Section 4), expressly provides that the Board “shall exercise ex. 
clusively all the powers and perform all the duties concerning the review, 
hearing and determination of appeals concerning the * * * equalization oj 
taxes which are now exercised or performed by or conferred and charged 
upon the State Board of Taxes and Assessments by virtue of any exist- 
ing law or laws.” 

This being an appeal from equalization made by a county board, the 
duty, by virtue of this act, clearly falls upon the State Board of Tax Ap- 
peals. Chapter 336, P. L. 1931, an act creating the State Tax Department 
and defining its powers and duties, expressly provides, by Section 1, that 
there is excepted from the duties those relating to the review, hearing and 
determination of all appeals concerning the equalization of taxes. This 
clearly shows that the State Tax Commissioner has no power to review an 
appeal from equalization of taxes made by a county board. 

A careful study of the two acts above cited clearly indicates that it was 
the legislative intent to pass to the State Tax Commissioner the acts that 
are purely ministerial, except those specified cases where the act itself pro- 
vides that he shall review certain matters. 

Having determined that this Board has jurisdiction to review the 
action of the county board, we shall pass upon the merits of the 
case. 

The Bergen County Board of Taxation rendered its judgment 
against appellant on March 10, 1933. The appellant filed its petition 
of appeal to this Board on October 12, 1933 seven months after the 
determination by the county board. 

The exhibits disclose that the county board in preparing its equal- 
ization table had increased the valuation in eleven taxing districts in 
the county. 

The Supreme Court in Newton Trust Company vs. Atwood, 77 
N. J. L. 141; 71 Atl. p. 110, at page 111, said: 

“The law casts upon the assessor and the boards of taxation the 
duty to make and fix the valuations. * * * In the absence of evi- 
dence to the contrary, the presumption is that the county board of 
taxation in revising and correcting the tax lists and duplicates, and 
in increasing or decreasing the assessed value of any property, * * * 
acted properly and upon due proof.” 

The burden of proving facts for changing an equalization table rests upon 
the party claiming to be aggrieved by the valuation. 

The appellant has wholly failed to carry the burden. The assessor 
testified that he assessed all lands and improvements within the Borough 
at their full or market value as of October 1, 1932. However, on cross 
examination, he stated that the true market value on that date was thirty 
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per cent in excess of the assessment made by him. The appellant produced 
no testimony to show that as a result of the equalization the real estate in 
the Borough was valued at more than its true value or at a ratio greater 
than the assessments in the other taxing districts in the county. 

The action of the Bergen County Board of Taxation in increasing the 
valuations in the Borough is affirmed. 





GUARANTEE TRUST CO. OF ATLANTIC CITY vs. ATLANTIC COUNTY 
BOARD OF TAXATION 


(State Board of Tax Appeals, March 27, 1934) 
Bank stock need not be assessed at its liquidating value but at its true value— 
Assessment sustained 


In the matter of the application for the reduction of the tax on bank 
stock assessed for the year 1933. 

For Appellant, Burke, Sheridan & Hourigan, Esqs., by Mr. 
Hourigan. 


WEAVER, President: As required by the Bank Stock Tax Act, 
P, L. 1918, p. 997, (Section 3), the Guarantee Trust Company of At- 
lantic City, N. J., a corporation of this State, filed with the Atlantic 
County Board of Taxation a statement setting forth the number 
of shares of stock issued and the amount of capital, surplus and undi- 
vided profits, as shown on the books of the company on January 1, 
1933. The county board of taxation assessed the capital stock at a 
value of $278,780.56, and later affirmed the assessment on appeal. 

The appellant contends that the action of the county board should 
be reversed for the following reasons: 

1. Because the county board assessed the stock at book value 
instead of true value. 

2. Because the capital stock is assessed in excess of true value, 
and the stock has no value. 

3. Because the county board refused to deduct from the value of 
the capital, surplus and undivided profits, the assessed value of real 
estate owned by a holding company, a subsidiary of the bank. 

The present Bank Stock Tax Act, P. L. 1918, p. 99%, is practic- 
ally a reenactment of the Act of 1914, with slight modification not per- 
tinent to this issue. The Act of 1914 was construed by the Supreme 
Court in the case of Commercial Trust Company of New Jersey vs. 
Hudson County Board of Taxation, 86 N. J. L. 424; 92 Atl. 263. In 
that case the Court held that if “true value” in Section I means the 
value ascertained by the method in Section 2, the language is contra- 
dictory. The Court said: 


“If necessary to sustain the constitutionality of the act, we should 
not hesitate to reject as inconsistent all the qualifying words and re- 





188 THE NEW JERSEY LAW JOURNAL 


tain only the words ‘true value.’ It is not, however, necessary to go 
so far. The method prescribed by the Legislature in Sectin 2 is not 
a complete method of ascertaining true value. It does not provide 
how the value of the capital, surplus, and undivided profits shall be 
determined. Sometimes this value, properly ascertained, would give 
a correct result. It is only when the shares of stock have a value not 
represented by the actual assets of the corporation, or when for some 
reason the true value is less than the value of the actual assets that the 
addition of the three amounts, when determined, would fail to give 
the true value. The rule of Section 2 is only a working rule to enable 
assessors to ascertain true value, not the basis of assessment. Sec- 
tion 2 does not stand alone. Section 3 requires a statement of the 
amount of capital, surplus and undivided profits as the same are in- 
dicated by the books of the company, and upon these statements the 
county board is required to act by Section 6. The Legislature could 
not have thought that the books of the corporation would be an in- 
fallible test of the amount of capital, surplus, and undivided profits; 
they would be no more infallible than the method of Section 2; the 
statement was no doubt required because it would furnish information 
that would assist in determining the true value. So the value of each 
share ascertained under Section 2 would give valuable information; 
but the county board is not limited by Section 6 to the facts ascer- 
tained from the books (book value), and from adding together the 
amount of capital surplus, and undivided profits (liquidation value). 
It is authorized to resort to other sources of information which may 
be open and required to ascertain the true value of all the capital 
stock issued and outstanding. These last words had at the time 
the act of 1914 was passed a defined meaning in statutes providing 
for the taxation of trust companies, and were held to be equivalent 
to the whole number of shares. Fidelity Trust Co. v. Vogt, 66 N. J. 
Law, 86, 48 Atl. 580. The provision in Section 6 last cited then re- 
quires the county board to ascertain the true value of the whole num- 
ber of shares issued and outstanding. When Section 6 goes on to say 
that the amount thus ascertained to be due upon the shares of stock 
shall be the tax levied and to be paid, it can only mean the amount ascer- 
tained by the county board, based on true value after considering: (1) 
The value ascertained by adding together capital, surplus, and undivided 
profits (liquidation valueg; (2) the amount of capital, surplus, and undt- 
vided profits as the same are indicated by the books of the company (book 
value) ; (3) the true value of all the capital stock issued and outstanding. 
It is Section 6 alone that prescribed the manner in which true value of all 
the capital stock shall be ascertained and that manner is by the county 
board instead of by local assessors; the value of a single shade is to be de- 
termined in accordance with Section 2 by deducting the assessed value of 
real estate and dividing by the number of shares.” 


This case definitely establishes that book value is not true value 
in accordance with the statute. It also definitely establishes that 
market value (liquidating value) is not the sole test of true value. 

The appellant contends that the market value of its assets is the 
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true value of its stock, claiming that the value of the capital, surplus 
and undivided profits must be determined by ascertaining the market 
value on December 31, 1932, of its bonds stocks and other assets, 
and deducting therefrom its liabilities to depositors and other claim- 
ants, and that the balance, if any, constitutes the capital, surplus 
and undivided profits. It has attempted to show that on January 
1, 1933, its assets were less than its deposits and that it had no capital, 
surplus or undivided profits, and therefore was an insolvent institution 
and its stock worthless. We cannot conceive that a bank with insuf- 
ficient assets to pay depositors would be permitted to function. It 
would indeed be an anomalous situation if, for the purpose of obtain- 
ing good will and confidence, a bank were permitted to represent to 
the public that it had certain assets consisting of capital, surplus and 
undivided profits, and on the other hand, for the purpose of avoiding 
taxation, claim to be insolvent. 

Market value of stocks and bonds may be an element in deter- 
mining true value, but at best it must be considered with other fac- 
tors. 

In Norfolk & W. Ry. Co. vs. Board, 3 Fed. Supp, 791, at page 
194, the Court said: 


“Market conditions, attempts to corner stock, periods of depres- 
sion, and periods of great prosperity all enter into the price of stocks 
as quoted on the market. It certainly could not be contended that the 
true and actual value of the property of the plaintiff is subjected to 
any such wide range of high and low values. * * * Those in control 
of the stock could easily manipulate it so as to show an entirely fic- 
titious value on any given day and thus control the amount of taxes 
to be paid without regard to the true and actual value of the prop- 
erty.” 

The Court of Errors and appeals in Newark, etc., vs. Tunis, 82 
N. J. L. 461; 81 Atl. 722, said: 

“It is pointed out that true value is not always to be ascertained 


by reference to selling price; that special circumstances may increase 
or depress market value, without affecting true value, or vice versa; 


tk” 

The only proof submitted by the appellant as to the value of its 
assets is the selling price of certain of its stocks and bonds on the 
assessing date. No other element was considered. As has been 
pointed out, this does not establish true value. The value of stocks 
and bonds, as attempted to be proven by the appellant would con- 
stitute liquidation value of the bank. Selling price is not the sole cri- 
terion in determining the true value of bank stock, as it disregards the 
elements of good will, divided earning power, ability in management, 
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public confidence and other intangible features which tend to give 
stock a value in excess of its liquidating value. 


The appellant assumes that the county board used book values 
in fixing the value of its capital stock for purposes of taxation. How. 
ever, there is no proof as to the method employed by the county board 
in determining the value of the stock. 

The law casts upon the county board of taxation the duty of de 
termining the true value of bank stock. Presumably, this has been 
done by the officers charged with making the assessment. See Fidel- 
ity Trust Company vs. Board of Equalization of Taxes of New Jer- 
sey, 77 N. J. L. 128; 71 Atl. 61. In the absence of evidence to the 
contrary, the presumption is that the county board has performed its 
duty in accordance with the statute, and has valued the stock at 
true value. It has been held in the case of Newton Trust Company 
vs. Atwood, 77 N. J. L. 141; 71 Atl. 110, that: 


“The law casts upon the assessor and the boards of taxation the 
duty to make and fix the valuations. * * * In the absence of evidence 
to the contrary, the presumption is that the county board of taxa- 
tion * * * acted properly and upon due proof. The burden of prov- 
ing facts to decrease such assessment rests upon the taxpayer.” 


The appellant has failed to carry such burden. 


The bank has incorporated the A. S. D. Holding Company for 
the purpose of holding title to real estate acquired by it, other than the 
banking house. All stock of the holding company is owned by the 
bank, which claims that the assessed value of the real estate owned 
by the holding company should be deducted from the total value of 
capital, surplus and undivided profits in determining the value of its 
stock. This contention is untenable for the reason that the statute 
makes no such provision. The holding company is a separate legal 
entity. The fact that the appellant owns all capital stock of the hold- 
ing company does not warrant the deduction. Banks frequently own 
stock in corporations, which corporations in turn own real estate. 
Certainly the appellant cannot claim that a proportionate share of the 
assessed valuation of such real estate should be deducted. The stat- 
ute permits a deduction of the assessed value of the real property of 
the bank. This provision cannot be extended to include real estate 
owned by corporations in which the bank is a stockholder. 


For the reasons stated the action of the Atlantic County Board 
of Taxation is affirmed and the appeal is dismissed. 
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RIVERSIDE TRUST CO. v. BURLINGTON COUNTY BOARD OF 
TAXATION 


(State Board of Tax Appeals, March 27, 1934) 
Bank stock—Sale price not conclusive of true value 


In the matter of the application for the reduction of the tax on 
bank stock assessed for the year 1933. 

For Appellant Burke, Sheridan & Hourigan, Esqs., by Mr. Houri- 
gan. 

For Respondent, Harold B. Wells, Esq. 


WEAVER, President: The facts in the instant case are similar 
to those of Guarantee Trust Company of Atlantic City, N. J., vs. At- 
lantic County Board of Taxation, except that the appellant proved 
that on November 15, 1932, five shares of its stock had sold at public 
auction in the City of Philadelphia, at $115 per share. The appellant 
contended that this sale established the true value of its stock. 

In the case of Fidelity Trust Company vs. Board of Equalization 
of Taxes of New Jersey, 77 N. J. L. 128; 71 Atl. 61, the Supreme 
Court held that the selling price of bank stock is not the method pre- 
scribed by the act for determining its true value. 

For this reason and the reasons stated in our opinion in the case 
of Guarantee Trust Company, supra, the appeal is dismissed. 





SECOND NATIONAL BANK & TRUST CO. OF RED BANK vs. 
MONMOUTH COUNTY BOARD OF TAXATION 


(State Board of Tax Appeals, March 27, 1934) 


Bank stock—Assessments sustained 


In the matter of the applcation for the reduction of the tax on 
bank stock assessed for the year 1933. 

For Appellant, Burke, Sheridan & Hourigan, Esqs., by Mr. Houri- 
gan. 

For Respondent, William A. Stevens, Esqs. 


WEAVER, President: The facts presented in this case are sim- 
ilar to those in the case of Guarantee Trust Company of Atlantic City, 
N. J., vs. Atlantic County Board of Taxation. 


For the reasons stated therein the appeal is dismissed. 
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JEFFERSON TRUST CO. OF HOBOKEN AND COMMONWEALTH Trust 
CO. OF UNION CITY vs. HUDSON COUNTY BOARD OF TAXATION 


(State Board of Tax Appeals, March 27, 1934) 
Bank stock—Assessments sustained 
In the matter of the applications for the reduction of the tax on 
bank stock assessed for the year 1933. 
For Appellants, Burke, Sheridan & Hourigan, Esqs., by Mr. 
Hourigan. 
For Respondent, Myron C. Ernest, Esq. 


WEAVER, President: The facts presented in these cases are 
similar to those in the case of Guarantee Trust Company of Atlantic 
City, N. J., vs. Atlantic County Board of Taxation. 

For the reasons stated therein the appeals are dismissed. 





CLINTON TRUST CO. OF NEWARK AND UNITED STATES TRUST CO. 
OF NEWARK vs. ESSEX COUNTY BOARD OF TAXATION 


(State Board of Tax Appeals, March 27, 1934) 
Bank stock—Assessment sustained 

In the matter of the application for the reduction of the tax on 
bank stock assessed for the year 1933. 

For Appellants, Burke, Sheridan & Hourigan, Esqs., by Mr. 
Hourigan. 

For Respondent, Jules E. Tepper Esq. 

WEAVER, President: The facts presented in these cases are 
similar to those in the case of Guarantee Trust Company of Atlantic 
City, N. J., vs. Atlantic County Board of Taxation. 

For the reasons stated therein the appeals are dismissed. 





BOYD, CONSERVATOR OF THE PALISADES PARK NATIONAL BANK & 
TRUST CO. vs. BERGEN COUNTY BOARD OF TAXATION 


National Bank stock—Assessment against bank proper where bank had filed Resolu- 
tion under Statute P. L. 1918 

In the matter of the application for the cancellation, or, in the 
alternative, the reduction of the tax on bank stock assessed for the 
year 1933. 

For Appellant, Herber & Freesman, Esqs., by Jacob Freesman, 
Esq. 

For Respondent, Stanton T. Lawrence, Esq. 

WEAVER, President: In compliance with Section 3 of the 
Bank Stock Tax Act, P. L. 1918, p. 997, The Palisades Park National 
Bank & Trust Company filed with the Bergen County Board of Tax- 
ation a statement as therein required, setting forth the number of 
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shares issued, the amount of capital, surplus and undivided profits, as 
the same appeared on the books of the company on January 1, 1933. 
Thereafter the Bergen County Board of Taxation assessed the cap- 
ital stock of the bank at a value of $92,670, and levied a tax thereon 
in the amount of $695.02. Pursuant to the proclamation of the Pres- 
ident of the United States declaring a bank holiday, the bank closed 
its doors on March 4, 1933, and has since remained closed. On March 
21, 1933, the Comptroller of the Currency of the United States ap- 
pointed Edward R. Boyd Conservator for the bank. 

The appellant contends that no State tax on capital stock can be 
levied against an insolvent national bank, and that the assessment of 
the capital stock as made is in excess of its true value. 

The tax is a personal property tax, as Section 4 of the Bank Stock 
Tax Act provides that. 

“The said tax shall be in lieu of all other State, county or local 
taxation upon such shares or upon any personal property held or 


owned by banks, banking associations or trust companies, the value 
of which enters into the taxing value of such shares of stock.” 


Section 7 of the Act provides that the tax shall be assessed 
against the owners of the stock, that it shall be a lien upon the stock 
from the first of January in each year, and that the stock may be lev- 


ied upon and sold by the collector in default of payment. It makes 
it the duty of the bank to pay on demand the tax assessed against the 
stockholder, gives the bank a lien upon the shares for such payment, 
and permits it to retain the amount so paid out of dividends that 
might be declared on such shares. 

Section 8 of the Act provides that: 


“If any bank, banking association or trust company shall, by res- 
olution of its board of directors filed as hereinafter provided, request 
the county board of taxation to assess to and in the name of the bank, 
banking association or trust company the entire taxable value of all 
the shares of stock therein, instead of assessing the same to and in the 
name of the individual shareholders owning the same, and if such 
bank, banking association or trust company shall promise and agree 
that it will pay the taxes levied against such shares at the time 
when due and payable, then the total amount of capital, surplus and 
undivided profits shall be assessed to and in the name of the bank, 
banking association or trust company, and no list of shareholders shall 
be required; all other provisions of this section shall apply, and the 
tax shall be a lien against the property and assets of the bank or trust 
company and collectable as other taxes are collected; * * *.” 


Pursant to Section 8 the bank had filed a resolution with the 
county board, requesting it to assess the tax to and in the name of 


the bank. When such a resolution is filed, the tax is properly as- 
sessed and levied against the bank; it becomes the debt or obligation 
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of the bank, and the individual stockholders are relieved from agsegs. 
ment and liability for the tax. 

In the case of Ferguson vs. Fidelity Union Trust Company, 24 
Fed. (2D) 520, the Circuit Court af Appeals, passing upon the New 
Jersey statute, said: 


“When the bank thus acted and the assessment was thus made, 
the obligation to pay the tax was that of the bank, with no recourse 
to the stockholders for repayment, which is the thing that distinguishes 
this case under the New Jersey act from cases under other state acts, 
where there is in substance the provisions of section 7 and not the pro- 
visions of section 8.” 

The United States Supreme Court has upheld statutes taxing 
shares of bank stock in national banks where the tax was assessed 
and collected from the bank instead of the individual stockholder. 
National Bank vs. Commonwealth, 9 Wall. Rep. (76 U. S.) page 
353; Aberdeen Bank vs. Chehalis Co., 166 U. S. 440. 

In the case of Clement National Bank vs. State of Vermont, 
231 U. S. 120, passing upon the Vermont statute taxing national 
bank deposits in the names of depositors and permitting the bank to 
file a stipulation with the Commissioner of State Taxes, authorizing 
him to assess the tax against the bank instead of the depositors 


(thereby agreeing to pay the tax and relieving the depositors from lia- 
bility), the United States Supreme Court held that the tax became 
the obligation of the bank, that the agreement was not ultra vires 
and was not without consideration, and that the bank was liable under 


its agreement. 

There is no evidence that the bank was insolvent at the time 
the assessment was made. The appellant, in support of this conten- 
tion, cites a number of cases from the Federal courts and State courts 
of other jurisdictions. In all of these cases the tax was ievied, either 
after the bank was insolvent and a receiver appointed, or under stat- 
utes which made the tax a debt of the stockholder and permitted the 
bank to pay the tax and retain the amount paid out of moneys due 
the stockholders or impress a lien upon the shares of stock. The 
bank was not permited by any of those statutes to direct that the as- 
sessment be made against the bank itself, thereby making the tax an 
obligation of the bank rather than of the individual stockholder. In 
that respect those statutes were different from the New Jersey statute, 
which permits the tax to be levied directly against the bank and 
makes it an obligation of the bank, if a resolution is filed in compli- 
ance with Section 8. 

As the tax was levied and assessed prior to the appointment of 
a conservator, the bank is liable therefor. The tax is a debt or obli- 
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gation of the bank, and it passed to the conservator the same as other 
obligations of the bank. To hold otherwise would permit a con- 
gervator to escape all debts and obligations which a bank might cre- 
ate prior to its insolvency. 

An opportunity to produce evidence as to the true value of the 
stock was reserved to the appellant, if the right to tax the stock were 
upheld. Counsel for the respective parties in interest will be advised 
of a time and place for the taking of proofs on the question of the 
value of the stock. 





WHAT THE COMMITTING MAGISTRATE EXPECTS OF A 
CORRECTIONAL INSTITUTION 
By HonoraBLE DaLLas FLANNAGAN, Judge of the Essex County Court 
of Common Pleas.* 

It has been my misfortune, to be called’upon to sentence some 
ten thousand persons, but my good fortune to have had at my dis- 
posal, the aid and comfort, of an admirably organized and conducted 
probation and irivestigating organization, and to have had available 
the advantages of an established modern prison system, controlled by 
anon-partisan board, presided over by a devoted public servant, inde- 
pendent and self-sacrificing, and administered, under the direction of 
that board, by a commissioner of signal ability. 

The assigned subject, calling for a discussion of what the magis- 
trate expects of prison authorities, the first question which arises is, 
“What magistrate?” There are no two magistrates alike, or who 
measure Justice alike, and hence, I will assume the ideal magistrate. 
The same applies to the heads of prisons. Neither all magistrates 
nor all prison heads, have the same facilities for the conduct of their 
offices. Some magistrates have at their command, able and trained 
investigators and advisers, while others have only the ordinary police 
officer. Some prison heads have able and trained assistance while 
others have only keepers, appointed for political reasons, and for no 
other reason. Under these circumstances it seems appropriate to 
discuss the ideal magistrate and the ideal prison administrator, each 
with assumed ideal facilities. 

What are the proper functions of the ideal magistrate, in his 
relation to the criminal and the prison administrator? So long as we 
follow the teachings of the Bible, and the picture of divine justice 
shows eternal suffering for the evil, and eternal pleasure for the good, 
80 long as every mother intuitively imposes sacrifice or suffering on 
her children for badness, and dispenses rewards for goodness, so long, 


*An addresg delivered by Judge Flannagan on October 10, 1933, before the 
American Prison Association Congress at Atlantic City, New Jersey. 
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we may be sure, will we have the element of punishment involved jp 
the judgments of human tribunals. 

To this extent the “old school” must be triumphant; but we have 
reached the stage, in public criminological education, where the 
treatment of prisoners cannot end there, and beyond that point, the 
modern or “advanced school,” must have its sway. In other words, 
public consciousness of criminology, has advanced to the point where 
suffering or punishment is not an ultimate end, in the treatment of 
offenders against the law, but a component. 

All must concede who have had any experience in sentencing of- 
fenders, that the best training for reforming criminal offenders, jg 
not to be obtained in the law schools or in the practice of law. One 
has but to read articles found, from time to time, in the “Journal 
of Criminal Law and Criminology” to learn that there are profound, 
able and trained men, dévoting their lives to the study of criminology 
and the reformation of criminals. 

Of course, the connection of the ideal magistrate with the ideal 
prison administrator, does not commence until the magistrate has 
sifted out, all of the offenders who are proper subjects for probation, 
fine or suspended sentence. The first duty of the sentencing tribunal 
is to sift out those who are best dealt with by these methods. This 
includes the vast majority of cases. In a single county of this state, 
there are more prisoners under the jurisdiction of the Probation Of- 
fice, than the total population of all the penal institutions of the state 
combined. In determining the question in each instance, as to wheth- 


er a delinquent may best be dealt with by these methods, the ideal 


magistrate has the advantage of an exhaustive investigation of the 
criminal’s past life, and he has the advice of trained and experienced 
assistance. 

When the magistrate determines which offenders are to be the 
subject for penal institutions, it is plain that he cannot tell how long 
it will take to reform each culprit. This, at the time of sentence, is 
obviously beyond any human wisdom. If this be so, then it would 
seem that his judicial function should end with the determination of 
that period of confinement which the law demands as retribution and 
example. Any further period of confinement, can only be justified, 
where the joint interest of society and the criminal coincide. 

If at the end of the period of punishment prescribed by the mag- 
istrate, the delinquent is not reformed then the whole experience, to 
that point, approximates a failure, for nothing has been accomplished 
except to satisfy the demand of society for retribution. If the pris- 
ener goes out unreformed, neither he nor society have gained any- 
thing by the sacrifice of public money, time, and of suffering placed 
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upon the innocent family of the delinquent. If capable of reforma- 
tion, he should have the opportunty; if incapable of reformation, he 
should, in many cases, remain in permanent custody. If capable of 
reformation, neither the treatment to be administered, nor the period 
when it is successful, is within the province of judicial function to 
determine because of the obvious fact, that superior qualifications, for 
those purposes, of training and experience, are to be found elsewhere 
than on the bench. This applies to the legal profession at large but 
particularly to the criminal branch of that profession, for it is a curi- 
ous fact that judges and lawyers of the criminal bench and bar, who 
deal with human liberty and life, are rated, by both the public and the 
bar, at a lower level than their brethren of the civil courts, where 
property and money are the subjects of judgment. Why this is true 
is immaterial to this discussion, but the worship of the almighty dol- 
lar (the “Golden Calf”) stands well to the fore in bringing this about. 

The control of the delinquent, after serving his period of retribu- 
tion, should rest with the authorities of prison administration. It is 
quite true that all institutions administered by human beings require 
checks and balances to guard against abuse and corruption, and this 
check is to be found, in part, in the maximum of the indeterminate 
sentence fixed by the legislative branch of the government. Beyond 
this period the prison authorities should not be allowed to go except 
with the sanction of a duly constituted open court composed of quali- 
fied persons as judges, trained specially, (for example, a lawyer, with 
experience on the Criminal Bench, for his training in weighing evi- 
dence, a physician, a psychiatrist, a psychologist and a practical prison 
administrator). With these functions the ideal sentencing magistrate 
should have no concern. 

If we have satisfactorily indicated the functions of the ideal sen- 
tencing magistrate we may turn to the prison administrator. The 
function and task of the prison administrator is a matter upon which 
the public is neglectfully ignorant. 

In its proper aspect the conception of the ideal warden or prison 
administrator, pictures a man of the highest ability, training and 
character. The ideal magistrate expects of the Executive Depart- 
ment provision of such men as prison administrators. When we 
tealize that the task of the modern prison is not only secure confine- 
ment (a simple problem) but reformation, we immediately begin to 
perceive the difficulties and dignity of the position of prison admin- 
istrator. A place of reformation must necessarily be primarily a 
school. The college deals with a select few, mostly those who have 
had the advantage of our best home training, and largely composed 
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of young persons eager to improve themselves. The problem of the 
prison administrator is to elevate moral, physical and economic fail- 
ures. The college starts with the high school graduate, the warden 
with the outcast of society. Yet the warden has one advantage at 
least, over the head of an orthodox educational institution, in that the 
warden, though dealing with involuntary pupils, has command of 
their entire time and the power to enforce obedience by drastic 
means. 

It is expected by the ideal magistrate of the ideal warden, that 
through his own person, or his administrative staff, he be parent, 
teacher, doctor, adviser elder broher and friend to those sentenced 
to his charge. His task is that of the church, the school and the home, 
combined. He is expected to return his charges to the body social im- 
proved in economic capacity and stronger in character, to such degree, 
as to live in harmony with the social order. Anything short of this 
will have been an expensive failure. This task, of surpassing diff- 
culty, calls for men of the highest type of manhood. It demands 
courage, executive ability, studiousness, moral character and judg- 
ment, of the highest order. It requires a tolerance of mind able to 
patiently withstand association with depraved persons, a nervous sys- 
tem capable of resisting anxieties, and ingratitude, and an insatiable 
desire to serve. With such difficulties and responsibilities as fall to 
the lot of the prison administrator, he should have free hand to choose 
educated and trained assistants who have envisioned the wonderful 
opportunity for public service which such employment offers. 

The ideal magistrate expects the ideal prison authority to so 
order their institutions, that the inmates be classified, “not according 
to what they have done, but according to what they are;” that a pris- 
on experience be made a continuous task, a life of long hours and hard 
and intensive work, mental or physical, as each case requires, or both. 
If a prisoner will not take work in a form beneficial to him, the mag- 
istrate expects it to be forced upon him, in a form which can be forced. 
Work and more work, constructive to the prisoner, is what the magis- 
trate expects, and hopes for, at the hands of the prison administra- 
tor. 


The correctional prison being but a school of enforced training, 
in its broadest and best sense, should be closely allied with other 
educational institutions in the work of instruction in those subjects 
which are taught in educational institutions, and every such institu- 
tion, including correspondence schools, should freely extend the help- 
ing hand. 

“The more fully we recognize the expediency of reformation of 
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the prisoner, the more we must free the hands of the correctional 
authority.” If the prison authority is to attain success, he must be 
free to choose his assitants on the basis of efficiency, and tenure of 
ofice must depend upon service rendered and not upon favor. 

Under the ideal prison authority, the length of a prisoner’s deten- 
tion after the expiration of his period of punishment, should rest 
absolutely in his own hands; his own condition of reformation, of 
which he himself must be the ultimate controlling power, should be 
the determinating factor. Hatred of crime and criminals is a whole- 
some thing, and if it were stronger and more universal the gangsters, 
racketeers and other criminals, would more frequently be brought to 
justice; for it is seldom a crime is committed, that its failure of detec- 
tion is not due to concealment by persons not criminally involved. A 
prisoner who has served his period of punishment, and who is there- 
after held beyond the time when he is fit to resume a useful place 
in society, is persecuted. Nevertheless, the burden of demonstrating in 
prison, his reconstruction ; namely, that he has been brought into harmony 
with the social fabric, must necessarily always rest upon the prisoner 
himself. 

The magistrate is not unmindful of the difficulties which beset 
the ideal prison authority with ideal facilities, and many failures are 
expected of him by the magistrate. The causes of failure are legion, 
among them, presence in the mind of many prisoners of a stubborn 
antagonism to prison authorities and to organized society whom the 
authorities represent, ignorance, mental and physical defects, lack of 
confidence in their ability to cope by honest means economicaliy with 
their fellow men, lack of religious or moral training, the taint of the 
example of past asociates, and lastly inability to maintain a re- 
solve or purpose for any considerable period of time. The strong 
character will resolve upon an ambitious course of conduct and sac- 
tifice in early youth, and sustain the resolve, through fair weather 
and foul, to old age. But the ordinary cheap criminal will, under 
the persuasive words of the sentencing judge, leave his chambers on 
probation resolved, with the most intense resolve he is capable of 
forming, to eschew crime for all future time, and yet, be unable to re- 
tain that purpose in his mind until he gets to the sidewalk; other 
thoughts, to him uncontrollable, crowd in upon the impression made 
by the judge, and obscure and obliterate the purpose. Such men live 
only in the present; vision and foresight are dormant and unde- 
veloped. 

Upon such material, the prison executive has to build. With the 
criminal subject at hand and the difficulties presented, it bears repe- 
tition to say, that the prison authority is entitled to the best assist- 
ance criminological education and training and experience has pro- 
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duced. He can get little help from ordinary volunteer social work. 
ers, many of whom are accidental, and likely to be sentimentalists, 
without the character, ability, stability and balanced judgment, re. 
quired. For his main support he must look to the trained, full-time 
paid criminologist. 

The large number of failures which the school of prison reform must 
turn out, leads the magistrate to expect that the prison authority will 
maintain parole supervision over the released prisoner for a prolonged 
period. Again in the discharge of this duty the prison authority needs 
trained men of peculiar qualifications and ability. 

While we have discussed the ideal magistrate, and the ideal prison 
authority, we know that those whose hearts are in the progress of crim- 
inology, have many steps yet to take, to attain the desired status. Our 
first great obstacle is the failure of the public to correctly appraise the 
importance, difficulty, opportunity for service, and dignity of the position 
of prison executive. Prison management must be divorced from the 
idea that party loyalty is the only qualification of a prison officer, and the 
office of prison executive elevated to the rank, to which it is justly en- 
titled ; namely, that of a profession. We are beset with the eternal twin 
pests, economy and expense; and the public holds the purse strings. Public 
confidence and favor can only be attained and maintained, by encouraging 
general knowledge of the inside workings of those prisons where the 
science of criminology holds sway. 

Let us, therefore, lose no opportunity, to follow up those noble 
crusaders, who have gone before, and some of whom are yet with us, 
who, braving the scorn of the “old school” and its adherents, have spared 
themselves no pain to bring to the great public heart and conscience the 
knowledge that there is a human science, devoted to the reclamation of 
the criminal transgressor, and his restoration to pursuits useful and profit- 
able to society; which science is neither sentimental nor unduly merciful, 
but whose aims are practical, and ultimately economical. When we have 
accomplished this aim, then will we see the ideal magistrate and the ideal 
prison executive. May that day soon dawn. 





CURRENT DECISIONS 


Digest of and Comments upon Important Current Decisions of the 
New Jersey Courts. Selected and Compiled by 
Maurice C. BRIGADIER. 


Corporations . . . Right of Pledges of Stock to Dividends 


Shares of stock were pledged with a bank as collateral security for 
the payments of notes made by the pledger. The stock was not trans- 
ferred on the books of the corporation to the name of the pledgee but 
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still remains in the name of the pledgor. During the period of the pledge, 
the corporation declared two dividends on the shares of stock and paid 
same to the pledgor. Upon application of the Receiver of the pledgee in 
the Court of Chancery for an Order directing that the said dividends be 
paid over as the property of the pledgee, the Court of Chancery, denied 
the application, holding that in the absence of an agreement as to dividends 
on the security so pledged as collateral, the pledgor is entitled to the divi- 
dends until a transfer of the stock is made on the books of the corpora- 
tion in favor of the pledgee. On appeal to the Court of Errors and 
Appeals, held, reversed: Mandel v. North Hudson Investment Co., 114 
N. J. Eq. 336. The right to receive dividends is in the pledgee during 
the period of the pledge, even though his interest as pledgee does not ap- 
pear on the books of the corporation. Unless such right be expressly re- 
served by the pledgor at the time of the pledge, the pledgee has the right 
to receive such dividends and apply them on the amount due from the 
pledgor. In reversing the decision in the Court of Chancery, the Court 
of Errors and Appeals has adopted the rule which prevails in most juris- 
dictions and which is supported by the weight of authority in the other 
States. 


Mortgages on Real Property . . . Rights of Mortgagee After Default 


Plaintiff rented premises to defendant, which premises at the time, 
were encumbered by a mortgage which thereafter became in default. The 
mortgagee served notice upon the tenant directing that he pay rent there- 
after, to the mortgagee. The tenant did pay the rent to the mortgagee. 
Later a demand was made upon the tenant by the plaintiff for the same 
period which the tenant refused to pay, stating that he had paid the rent 
to the mortgagee. Thereupon the plaintiff owner brought suit against the 
tenant. The trial Court gave judgment for the plaintiff. On appeal to 
the New Jersey Supreme Court, held, reversed: Del-New Co. v. James, 
11 N. J. L. 157. There are two methods by which the mortgagee may, 
after default in his mortgage, acquire the right to collect rents. First, 
by an appropriate action wherein the rents are collected for him through 
a receiver appointed by a competent Court and, secondly, by taking pos- 
session of the mortgaged premises after default on the part of the mort- 
gagor. A mortgagee after default, who is entitled to possession, may 
eject the mortgagor or those that hold under him, and hence it follows 
that the tenant may attorn to such mortgagee in order to avoid ejectment 
and to keep himself in possession of the leased premises. When the ten- 
ant does so attorn and pay to the mortgagee the rent accruing subsequently 
to the default, such attornment and payment disentitles the mortgagor 
from receiving such rent from the tenant. 

Plaintiff as mortgagee, instituted an action against the defendant as 
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mortgagor in ejectment, basing his right to the possession of the prop- 


erty upon the defendant’s default of the mortgage. No foreclosure pro- 
ceeding was instituted prior to the commencement of the action of eject- 
ment. Held, on order and rule for judgment in the Essex County Cir- 
cuit Court, that plaintiff was entitled to judgment of possession. Stead- 
fast Bldg. and Loan Ass'n v. Ploski, 12 N. J. Misc. 96. The right of a 
mortgagee to bring an action of ejectment against the mortgagor, where 
the mortgage is in default, is recognized by our Statutes (3 Comp. Stat., p. 
3408, par. 1). Although Section 48 of an Act concerning Mortgages 
(3 Comp. Stat., p. 2431) provides that all proceedings to collect a debt se- 
cured by a bond and mortgage shall be first to foreclose the mortgage, 
this section does not bar a proceeding in ejectment brought by the mort- 
gagee before foreclosure. The ejectment proceeding to obtain posses- 
sion of the mortgaged premises without foreclosure, is to secure and pro- 
tect the pledge and not for the purpose of collecting the debt. 

Complainant filed a Bill to foreclose a real estate mortgage on April 
8th, 1933. After the property was sold at the foreclosure sale, the 
complainant filed a petition alleging that prior to filing her bill of com- 
plaint, the premises were occupied by the tenant upon whom the complain- 
ant, on March 3oth, 1933, had served a written notice that she demanded 
possession of the mortgaged premises and the payment of rent then due 
and thereafter to fall due; that the tenant has not recognized petitioner’s 
demand. The petition prayed that an order be made directing the ten- 
ant to pay the rent for the period subsequent to the service of the writ- 
ten notice. Held, by Vice Chancellor Fielder, that petition must be dis- 
missed. Hans v. Russell, 115 N. J. Eq. 55. Upon default by a mort- 
gagor in payment of the mortgaged debt, the mortgagee has the right to 
enter the mortgaged premises and take the profits thereof. However, 
mere notice to the mortgagor and tenant, that the mortgagee demands 
possession, is not sufficientt to constitute entry and possession. The de- 
mand must be followed by an ouster or surrender of possession by the 
mortgagor. Upon such demand, the tenant may attorn to the mortgagee 
and thus put the mortgagee in constructive possession. 


Descent . . . Property Purchased During Coverture 


Prior to 1926, the Decedent, while married, acquired by purchase, 4 
tract of real property. He died in 1930, survived by his wife, brother 
and sister, but no issue. The brother and sister filed a Bill in equity for 
a partition of the premises, which Bill was dismissed on the ground that 
it disclosed no title in the complainants. On appeal to the Court of Er- 
rors and Appeals, held,, affirmed. Kicey v. Kicey, 114 N. J. Eq. 116. 
Pamphlet Laws 1926, Chapter 41, provides, that when any married person 
shall die seized of any lands intestate, without leaving lawful issue, but 
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leaving a husband or wife surviving, then in such case the surviving 
spouse shall take the entire estate in fee simple, provided, that the property 
shall have been purchased by the deceased spouse during coverture. The 
Statute effects property purchased even before the enactment of the 
Statute, since the rescent of real estate is determined as of the date of 
death of the intestate. Pamphlet Laws 1926, Chapter 41, is entirely inde- 
pendent and unrelated to the dower and curtesy legislation and was not 
repealed in whole or in part by the change made in the Dower Law. (P. 
L. 1927, Chap. 68). Weyer v. Weyer, 106 N. J. Eq. 112, affirmed; 107 
N. J. Eq. 593, approved. McGoldrick v. Grebenstein, 108 N. J. Eq. 
335, rejected. See also, Johnson v. Jupilat, 114 N. J. Eq. 139, in which 
case the Court of Errors and Appeals again held, that the Curtesy Legis- 
lation and the 1927 and 1928 Amendments thereof are not related to the 
Descent of real estate covered by Pamphlet Laws 1926, and do not repeal 
the provisions of Pamphlet Laws 1926. 


Probate Procedure . . . Distribution—Brothers and Sisters of the 


Whole and Half Blood 


The deceased intestate left her surviving a brother of the whole blood 
and children of a deceased sister of the half blood. The brother of the 
whole blood was granted letters of administration on his petition, in which 
he represented himself as her brother and only next of kin. The children 
of the deceased sister of the half blood filed a petition in which they 
sought to have their relationship to the deceased declared and an order 
entered permitting them to share in a half interest in the personal estate 
of the decedent as children of a half sister of the decedent. The Orphan’s 
Court entered such order. On appeal to the Prerogative Court, held, 
afirmed. In re: Peake, 115 N. J. Eq. 233. Section 169b of the Or- 
phan’s Court Act (Comp. Stat. p. 3874, as amended by Pamphlet Laws 
1930, Chapter 130) provides, that where a deceased leaves her surviving no 
husband, child or representative of a child and no parents, then the person- 
al estate shall be distributed equally among the brothers and sisters and 
representatives of deceased brothers and sisters. This provision dealing 
with distribution of personal estate of an intestate does not make any dis- 
tinction between brothers and sisters of the whole and half blood. While 
sich distinction is made under the Descent Act, it results solely from the 
use in the Statute of the express words distinguishing between brothers 
and sisters of the whole and half blood. The Orphan’s Court Act contains 
made between brothers and sisters of the whole and those of the half 
blood and that they therefore take equality. 


Practice and Pleading at Law . . . Counterclaim 


Plaintiff instituted an action at law against the defendant on July 
Kh, 1932. On July 15th, 1932, by means of an assignment, the defendant 
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acquired an alleged cause of action against the plaintiff and sought to set 
same up by way of counterclaim to the plaintiff's cause of action. Op 
motion an order was made striking the counterclaim. On appeal to the 
New Jersey Supreme Court, held, affirmed. Elizabeth Trust Co. v. Cen. 
tral Lumber Co., 12 N. J. Misc. 8. A cause of action accruing to a de- 
fendant after the original cause of action has been started cannot be set up 
in a counterclaim. Citing with approval Whittaker v. Turnbull, 12 N. J, 
L. 172. 


Practitce and Pleading at Law . . . Garntshment 


Plaintiff recovered a judgment against the defendant who was a Judge 
of a District Court. Application was made by the plaintiff for a salary 
execution under the Statute. The defendant contended that because of 
public policy, his Judges salary is exempt from the application of the 
execution Statute. Held, by the New Jersey Supreme Court, that an or- 
der should be made directing execution issue against the defendant’s sal- 
ary. Cross v. LaCorte, 11 N. J. Misc. 941. While formerly, the public 
policy of this State had been declared by the Courts against permi- 
ting an installment execution to reach the salary of a municipal officer, 
the Legislature of the State in the execution act of 1915 has seen fit to 
declare a contrary policy. Since the execution act now provides that the 
salary of a municipal officer can be reached by an execution, there is no 
distinction between a public officer whose salary is paid by a County and 
one who receives his salary from a Municipality. Held, that the salary 
of a District Court Judge is subject to garnishment under the execution 
act. 


Practice and Pleading at Law . . . Execution Against Cestui 
Que Trust 


Plaintiff recovered a judgment against a defendant who was the 
cestui que trust of a spendthrift trust. A rule to show cause was allowed, 
why execution should not issue against the income of the defendant. 
Held, by the New Jersey Supreme Court, that rule should be made abso- 
lute and execution should issue. Harcum v. Greene, 111 N. J. L. 129. 
Chapter 183 of the Laws of 1880 (Comp. Stat. p. 2254) provides that 
incomes from trust funds less than $4,000.00 were exempt from proceed- 
ings in aid of execution. Held, that this provision was repealed by the 
enactment of Chapter 266 of the Laws of 1915 and the amendment of 
1916, Chapter 133, under which, even income derived from spendthrift 
trusts are subject t oexecution, and the exemption of $4,000.00 abolished. 

Upon a judgment recovered against the defendant execution issued 
and a levy was male by the Sheriff on the interest of the defendant in the 
estate of his grandfather, which at that time had not yet been distributed 
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and was in the hands of a trustee. The plaintiff served a copy of the writ 
upon the trustee and levied on the interest of the defendant. An applica- 
tion was made for the appointment of the Receiver in aid of execution, 
and a Receiver was appointed. Defendant then applied to the Chief 
Justice for an Order vacating the levy and vacating the appointment of 
the Receiver, which application was denied. On appeal to the Court of 
Errors and Appeals held affirmed. Thermoid Rubber Co. v. Dixon, 111 
N. J. L. 355. Under the execution act, the interest of a judgment debtor 
in an undistributed decedent’s estate held by a trustee, may be levied upon 
as a right and credit belonging to the defendant, and a receiver may be 
appointed for the purpose of liquidating the right and credit. 


False Imprisonment . . . Legal Justification 

The plaintiffs, while driving through the City of Jersey City in an 
automobile, were intercepted by the defendants, police officers in the 
performance of their duties. The plaintiffs were residents of Okla- 
homa and were en route to their respective Universities in New Eng- 
land. The automobile bore Oklahoma registration plates. The officers 
demanded the production of the registration certificate and driver’s 
license and were informed that such a license was not required by the 
Laws of Oklahoma. The defendant officers then took the plaintiffs to 
anearby Station House, where they were required to remain until the 
investigation was completed. When it was ascertained that the Laws 
of Okalhoma did not require the licensing of motor vehicle operators, 
they were released. Plaintiffs sued the defendants for the false im- 
prisonment and recovered a judgment in the District Court which was 
affirmed in the Supreme Court. On appeal to the Court of Errors and 
Appeals, held, reversed. Pine v. Okzewski, 112 N. J. L. 429. The gist 
of an action for false imprisonment is an unlawful detention. The 
gravamen of the action is the restraint of a person without legal justi- 
fication. The fundamental difference between an action for malicious 
prosecution and one for false imprisonment, is that in the former, the 
detention arises out of a malicious act; whereas in the latter, all that 
need be shown is that the detention is without color of legal authority. 
Chapter 208 of the Laws of 1921 as amended by Chapter 171 of the 
Laws of 1931, requires the registration of all automobiles driven in this 
State, whether owned by residents or non-residents, and the licensing 
of operators of such vehicles and that this license and registration cer- 
tificate shall be in the driver’s possession at all times, when the driver 
ot operator is in charge of the vehicle on the highways of this State. 
The Statute further provides, that the driver must exhibit these cards 
toa police officer when requested so to do by him in the regular course 
of his duties. A non-resident driver, who has complied with the laws 
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of his own State is exempt from registration and licensing in New Jer- 
sey for a period of ninety days, but is required to produce, when law- 
fully requested, the registration card and license issued by his own 
State. The police officers are not required, or presumed, to know the 
law of the several States of the Union, the District of Columbia, and 
the several provinces of the Dominion of Canada, which jurisdictions 
are embraced within the reciprocity clause of this Statute. The Statute 
contemplates power in the police officer to arrest or at least detain for 
a reasonable period of time for the purpose of investigation, a non- 
resident driver who is unable to produce a registration certificate and 
driver’s license. This Statute is a reasonable exercise of the police 
power, under which the personal rights of individuals must yield to the 
common good and general welfare. Justification therefore existed for 
the detention of the plaintiffs. Justification is determined by the cir 
cumstances existing at the time of the arrest or detention, and does 
not depend upon the driver’s right to operate a motor vehicle under 
the laws of his state. 





LEGAL PHASES OF NATIONAL INDUSTRIAL RECOVERY ACT 


[The National Industrial Recovery Act, affecting as it does nearly all classes of 
business activity, presents a subject with which every well informed lawyer should 
be familiar. It is our intention to publish from time to time in these columns refer- 
ences to important current decisions relating to the Recovery Act. This is a feature 
which should be of great value to all members of the profession.—EpirTor. | 


Should the application of the National Industrial Recovery Act 
be ultimately limited to interstate commerce, the cooperation of the 
several States will be necessary in order to bring about the uniform 
application of the principles involved in this legislation. In an effort 
to bring about the cooperation of the States, General Hugh S. Johnson, 
the National Administrator, has communicated with all of the States 
urging each State to enact suitable legislation along the lines of the 
National Recovery Act. In a letter to the Governors sometime ago, 
he forwarded, for their consideration, a copy of a model State recovery 
act as a suggestion for State action, in which he says: 

“The National Recovery Administration does not presume to give 
definite advice as to the particular provisions which such legislation should 
include in any particular state which elects to cooperate by the enact- 
ment of such a statute. However, it is thought that a substantial unt- 
formity in the character of the various acts of the several states would 
prevent confusion and conflicts and aid in the coordination of the e!- 
forts of the nation and the states. With this thought in mind, the fol- 
lowing is submitted as a form for a statute which provides for full co- 
operation with the National Recovery Administration in this emer- 
gency. This may be used as an aid in drafting, or in any way you see 


fit.” 
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The following States have enacted legislation of this character 
and many other states are considering similar action: 

California, Colorado, Kansas, Massachusetts, New Jersey, New 
York, Ohio, Texas, Utah, Virginia, Washington, West Virginia, Wis- 
consin. 

CoNSTITUTIONAL Law.—State Recovery Act held constitutional.— 
Utah Statute held not to violate due process clause of State Constitution — 
Not a delegation of legislative power to the Executive, nor a violation of 
Constitutional provision relating to combinations to control prices. 

In the recent cases of State of Utah v. Peter Marthakis and State 
of Utah v. S. T. Bennion, decided in the District Court for the Third 
Judicial District of Salt Lake County, Utah, and abstracted in Pren- 
tiss-Hall Federal Trade Service, see 8048, the constitutionality of the 
Utah State Recovery Act was upheld. The issue was raised on ap- 
plication by the State for an injunction to restrain certain persons 
from violation of the State Code. In treating of the effect of the pres- 
ent conditions of emergency upon the due process clause of the Con- 
stitution, the Court said: 


“At the outset, however, we must emphatically assert that the 
Constitution is dynamic and not static, and permits of the State tak- 
ing sich steps as may be deemed reasonably appropriate for its own 
economic preservation. To subscribe to any other view would be to 
confess that the Constitution, by its very structure, contains the seeds 


of its own destruction. 

Both lawyers and laymen frequently endeavor to justify legisla- 
tion solely on the ground that an emergency exists and that there is 
an emergency power in our Government which may ignore constitu- 
tional limitations. The existence of such a power has not been given 
the sanction of our courts. The principle cannot seriously be chal- 
lenged that the Constitution is operative both in time of war and of 
peace; in emergencies as well as in normal times. There is abundant 
authority, however, that an emergency may justify governmental ac- 
tion not otherwise permissible. Whenever the emergency is great 
courts have been very reluctant to impede the efforts of the executive 
department of the government in carrying out legislative policies 
aimed at the correction of evil conditions. The Supreme Court of the 
District of Columbia in a recent case (Sec. 8001) (Equity No. 56024) 
refused to enjoin Secretary Ickes from exercising powers derived from 
the President under the National Industrial Recovery.Act. Mr. Jus- 
tice Cox, speaking for the Court, said: ‘The Court will not lightly 
exercise its power in any way to complicate the problem of the Legis- 
lative and Executive departments in the present emergency.’ * * * 

The Legislature of this State has made a finding that an emer- 
gency exists. The Court should be very hesitant in disregarding a 
factual determination of a coordinate governmental body. The Su- 
preme Court of the United States has said that ‘a declaration of a 
legislature concerning public conditions that, by necessity and duty it 
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must know,’ while not conclusive on the courts, ‘is entitled to great 
respect.’ (Block v. Hirah, 256 U. S., 135, 154). In the last mentioned 
case the Supreme Court sustained, as an extraordinary measure, the 
fixing of rents necessitated by the intolerable housing conditions 
which followed the World War. The Court held that the New York 
statute therein involved was not in conflict with the due _ process 
clause. The same Court likewise sustained the Adamson Law which 
fixed railroad wages to prevent a serious tie-up of the railroads. The 
Recovery Act, like the Rent Regulation Law and the Adamson Law, 
is of limited duration. Because of precedent and because of the pres- 
ent emergency, of which the courts cannot fail to take judicial notice 
even in the absence of a specific finding by the Legislature, the Court 
believes that the law is not violative of the due process clause.” 


Regarding the contention that the Act delegated legislative pow- 
ers to the Government, the Court said: 


“Another objection to the Act, raised by counsel for the defend- 
ants, is that there has been a delegation of legislative authority to the 
Governor, which is violative of the constitutional principle of the sepa- 
ration of powers. The Act is but another example of what has long 
been familiar in the administration of law, namely, authorization to 
the Executive power to work out the details of applying a general 
statutory standard to special conditions.” 


Another point treated upon by the Court is the section of the 
Constitution peculiar to only a few States in the Union relating to 
combinations to control prices upon which the various anti-trust laws 
have been predicated. Article 12 of Section 20 of the State Constitu- 
tion was involved. As to this the Court said: 


“An objection of far reaching importance and one which will con- 
cern Utah and a few other States only, having like or similar constt- 
tutions is that the Act violates Article XII, Section 20, of the Constt- 
tution of this State relating to combinations to control prices. This 
provision of the Constitution is not self-executing, but it is made 
mandatory upon the Legislature to effect legislation to carry out its 
provisions. Our so-called anti-trust laws, the operation of which has 
been equalifiedly suspended by the Recovery Act, were the responses 
of our Legislature to the constitutional mandate. * * * 


In approaching this problem the Court must reaffirm that the emer- 
gency which the Legislature has found to exist, does not, in and of itselt, 
justify declaring constitutional a statute which clearly contravened an ex- 
press provision of the constitution. 

The meaning and scope of the clause of our Constitution in ques- 


tion must, therefore, be determined, in order that a decision may be 


reached as to its applicability or lack of applicability to the Recovery Act. 
What did the framers of the Constitution of the State of Utah mean by 
‘combinations to control prices?’ At the time of the writing of our Con- 
stitution anti-monopolistic feeling was running high throughout the Na- 
tion. A few years prior to the adoption of our Constitution the National 
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Congress had passed the original Sherman anti-trust act. The cry was 
heard throughout the nation that big business furthered by the traditional 


policy of non-interference by our Government, was abusing its great 


powers. = = 


The evils sought to be corrected by legislature were, on the one hand, 
combinations to raise prices to artificial levels and thereby make the con- 
sumer pay, or combinations to reduce prices in certain areas to drive out 
smaller and less powerful competitors. These were the combinations 
known at the time of the adoption of our Constitution. It is apparent that 
the combinations which the framers of our Constitution had in mind were 
such as these. Does the Utah Recovery Act, in providing for cooperation 
between trades and industries, through the medium of codes of fair com- 
petition, in which selling below cost is prohibited as an unfair practice, 
come with the concept of combinations to control prices which were in the 
minds of the framers of the Constitution? It is the opinion of the Court 
that the Recovery Act is not in conflict either with the letter or the spirit 
of this clause of our Constitution. Furthermore, the combinations appar- 
ently affected by the Constitution are such as are usually formed by a 
small and powerful minority without any semblance of government super- 
vision, and in which there must be either a tacit understanding or an ex- 
press agreement to do a prohibited thing. The codes do not purport to 
be agreements between members of trade associations, because they affect 
the non-assenting members as well as those who assent, and in no case can 
the codes be construed to be agreements between the members and the 
Government. The preparation and submission of suggested codes cannot 
be considered to constitute assent to be bound thereby, since the recom- 
mendations are made chiefly to avoid the imposition of regulations by the 
Governor. 

In no real sense, therefore, can a code be regarded as a combination 
and, therefore, the provisions of codes, including the provisions against 
selling below cost, do not come within the ambit of the constitutional pro- 
vision,” 


Lazor.—Right of employee to recover as third party beneficiary 
mder President’s Reemployment Agreement.—In the case of Kenneth 


Beaton, Plaintiff, v. Major Avondale, doing business as Major’s Rotis- 
erie, Defendant, decided in the District Court for the Second Judicial 
District, and abstracted in Prentice-Hall Federal Trade and Industry Ser- 
vice, Section 8017, the Court held that the agreement between the Presi- 
lent of the United States and the Defendant company was an agree- 
ment made for the use and benefit of the employees of the Defendant and 
that they were entitled to the benefit of such agreement and could bring 
action thereon. 

Lasor.—Limitation of hours of operation—Receivers ordered not to 
it production—Upon application of Receivers for instructions, the 
United States District Court for the District of Massachusetts, in the 
‘ase of Franklin Process Company v. Hoosac Mills Corporation, abstract- 
td in Prentice-Hall Federal Trade Service, Section 8018, ordered that 
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the Receivers make no curtailment of production during the month of 
January, 1934. 


Propuction Controt.—Kestraining Order restricting plaintiff's fu- 
ture production vacated.—Penalties.—Constitutionality of extreme pen- 
alties questioned.—In the case of Willamette Valley Lumber Company, 
et al v. C. H. Watzek, et al, decided by the United States District Court 
for the District of Oregon on January 24, 1934, and reported in 5 F, 
Supp. 689, an injunction restraining the Lumber Code Authority from 
enforcing limitation of production by the complaining Company was va- 
cated. The plaintiff is 


“the owner of a sawmill at Dallas, Oregon, with a capacity of 22,000 feet 
per hour, and for about three years has successfully operated its mill on 
the basis of two shifts of 30 hours each. The allotments made by the 

Code agency would limit the output of plaintiff’s mill and other mills oper- 
ating continuously two shifts to 30 per cent of their past production, while 
the mills in the division operating one shift would have their future out- 
put limited only to 60 per cent of their past production. 

The plantiff has a contract for the delivery of electric energy gener- 
ated from the by-products of its mill, and a contract for the supply of 
wood-pulp, pulp chips and hog fuel, which are sources of large revenue 
and essential to the economic operation of its plant. There was evidence 
that plaintiff could not perform either of these contracts if the present 
operating capacity of its mill were restricted. 

Plaintiff applied to the West Coast Committee on Lumber Produc- 
tion to give it special consideration by reason of its contracts and operating 
history, which was denied. Appeals were thereafter taken successively 
to the Board of Trustees of the West Coast Lumbermen’s Association, 
to the Lumber Code Authority at Washington, D. C., and to H. S. John- 
son, Administrator of the National Industrial Recovery Act, and on each 
appeal the application of plaintiff was denied.” 


The Court said: 


“This suit was brought to enjoin the defendants from enforcing the 
allocation of production of lumber as to plaintiff, for the reason that it is 
arbitrary and discriminatory, and if enforced will deprive plaintiff of its 
property without due process of law, and to enjoin the defendants from 
instituting or causing to be instituted criminal actions against plaintiff for 
violation of the order of allotments. * * * 

The rehabilitation of the lumber industry has a vital bearing upon the 


prosperity of the country. It is of especial importance to the vast num- 
ber of present and former employees in the industry, and is essential to 
the commercial welfare of the communities where the mills are located. 
The power to grant restraining orders rests largely in judicial dis- 
cretion. In suits relating solely to private rights it is ordinarily exercised 
when it appears that there is a probable right and a danger of irreparable 
loss without the immediate interposition of the court. This liberal practice 
should not be followed where the subject of the suit involves the admin- 
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istration of emergency legislation and is a matter of public concern. Yet 
the exigencies of the present emergency are not such as to justify a court 
in refusing this remedy where it clearly and satisfactorily appears that the 
government agencies have, with arbitrary discrimination, deprived an 
individual or corporation of property without due process of law and in 
violation of the constitution. 

Not all inequalities are regarded in law as arbitrary and discrimina- 
tory, but such only as are based upon unjust and inadequate determining 
principles. ' i = ; — 

The West Coast Division agencies, in making their initial allotments, 
were confronted with a complex problem, requiring consideration of many 
factors ; the prime object being to distribute the production quota allowed 
the division so that all of the mills would be able to carry on operations 
and give employment to a maximum number of employees at a self-sustain- 
ing wage. 

In view of the economies required to meet the present low prices and 
market conditions, 30 hours per week is the minimum operating time 
necessary for the manufacture of lumber products. Likewise 30 hours 
per week is the minimum operating time on which mill employees can be 
self-supporting. 

It is evident that if the division agencies had made special allotments 
to limited groups on the basis of manufacturing capacity, productive his- 
tory, or contractual obligations, it necessarily would have required a great- 
er limitation in operating time of other mills and destroyed uniformity in 
working conditions, thus creating a situation in which no scheme of dis- 
tribution of production or labor has been, to the knowledge of the court, 
conceived whereby the industry as a whole could be vitalized through the 
operation of the Recovery Act. 

Unfortunately, distribution of allotments requires some mills to make 
greater sacrifices in productive capacity than others, but this appears to be 
unavoidable by reason of the diversity in mill operation. However, it is 
obvious that the administrative agencies have adopted a plan of distribu- 
tion which, while not perfect, is the most likely to prevent complete dis- 
aster to the lumber industry—a plan by which all mills are in one classifica- 
tion, and which does not, in the judgment of the court, arbitrarily dis- 
criminate against any mill unit. 


In vacating the injunction in this case, however, as to the question or 
production control the Court balked at the high penalty provided by the 
Act for violations of the Code, calling attention to the fact that any 
violation is punishable by a fine of $500.00 and that each day’s continuance 
is to be treated as a separate offense. On this question, the Court said: 


“It would be of doubtful validity to impose penalties so severe upon 
plaintiff for bringing this suit in good faith to have its rights under the 
statute determined. Some courts have held that a law which imposes such 
conditions upon the right to appeal for relief is unconstitutional. = 

Pending further investigation of the law relating to the constitution- 
ality of the penalties, the order restraining defendants from enforcing them 
will be continued, and the motion to dismiss will be continued.” 
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LaBor—Employment of Child under sixteen—Employment of Son 
in Father’s Business —Probably one of the first cases arising under the 
Child labor provisions of the National Recovery Act is noted in the de- 
cision made by the National Compliance Board in voting unanimously to 
withdraw the Blue Eagle from the proprietor of a laundry at Hannibal, 
Missouri, for violation of the Presidential Re-employment Agreement in 
that he worked his son, a boy under sixteen years of age, more than three 
hours per day. (See Prentice-Hall Federal Trade and Industry Service, 
Section 8024). 





AMONG THE BAR ASSOCIATIONS 


[In furtherance of the suggestion made by Chancellor Campbell to the State Bar 
Association advocating a closer unity between members of the bar and between the 
various Bar Associations throughout the State, we have determined to extend the use 
of this magazine to the various State, County and Local Bar Associations for the 
promulgation of bulletins and news relating to the activities of the various Associa- 
tions and for the open discussion of matters of interest to the Associations and to the 
profession generally. Monthly bulletins or communications of any kind from the 
accredited representatives of any Bar Association or from members of the bar will 
be given due publicity, reserving, of course, the right to determine as to the avail- 
ablity of material submitted. 

This periodical is not intended solely as a reporter, but is a magazine containing 
news of interest to the lawyers of New Jersey and material which we hope will be 
of assistance to them in the practice of their profession. It it not the mouthpiece of 
any particular organization, clique or class of men and is open alike to Association 
members, as well as to members of the bar generally. Our ambition is to reach each 
and every member of the bar of New Jersey.—Eniror. | 

STATE BAR. A State-wide Committee of fifty members of the 
New Jersey Bar was appointed under the Chairmanship of the Honor- 
able Robert H. McCarter, assisted by Honorable Thomas G. Haight 
and William T. Boyle, Vice-chairmen, to present the views of the As- 
sociation on the amendments to the Judiciary Article of the State 
Constitution at the Legislative hearing in the Senate Chamber on 
March 6th, 1934. 

FEDERAL BAR ASSOCIATION OF NEW YORK, NEW 
JERSEY AND CONNECTICUT. A regular dinner meeting of this 
Association was held on March 26, 1934, at the Progress Club in the 
City of Newark. An address was delivered by the Hon. James D. Car- 
penter, Jr., Special Deputy Attorney General and President of the New 
Jersey State Bar Association, on the subject “The Overcrowded Bar. 
The Hon. William Clark, Senior Judge of the United States District 
Court for the District of New Jersey, also addressed the meeting on 
the subject “A New Constitution for New Jersey.” Hon. Douglas H. 
Hicks, Prosecutor of the Pleas of Middlesex County, Vice-president 
of the Association, presided. 

LAWYERS’ CLUB OF BERGEN COUNTY. Under the spon- 
sorship of the Lawyers’ Club of Essex County, an open meeting was 
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“ 


held between that Club and the Bergen County Bar Association on 
March 2nd, 1934, at which time the members of the Associations were 
addressed by the Hon. William W. Evans of Paterson, New Jersey, 
a member of the Judicial County of New Jersey, on the subject of 
“The Proposed Amendments to the New Jersey Constitution.” The 
Lawyers’ Club has been supporting the proposed Constitutional 
Amendments and had representatives present at the meeting before 
the Joint Committee of the Legislature on Tuesday, March 6th, 1934. 

CAMDEN COUNTY BAR ASSOCIATION—A regular meeting 
of the Association was held Friday, April 6, 1934, at 4:00 o’clock P. M. 
in Room 416, New County Building, preceded at 3:30 by the Managers’ 
meeting in the Law Library. 


Review or Past YEAR—As to membership during the previous year 
(April 1, 1932-March 31, 1933) eleven new members joined, and 37 were 
lost as follows: Deaths 3; resignation 1; suspensions 15; failure to ac- 
cept election 2; student members admitted to Bar 6; dropped for non- 
payment of library fee 10. Interest in the last annual election led to re- 
instatement of g suspended members. The new year began with 153 
active, 2 associate, 1 honorary and g student members, a total of 165. 

In the social field the Association has to its credit a dinner in honor 
of Vice Chancellor Davis, attended by most of the State Judiciary and 
lawyers from all South Jersey Counties ; a popular luncheon in honor of 
Advisory Masters Knight and Kraft; a Christmas party for all Cam- 
den County lawyers and students; and towards the end of the year a 
series of evening meetings which has proved popular as a social activity 
in addition to its intellectual and practical features. These evening meet- 
ings, in charge of a Program Committee with something like a roving 
commission, are the outgrowth of an agitation kept up in this bulletin 
throughout the first six months of the year. Frankly experimental, they 
have met with an encouraging response, and appear to prove that vital 
programs which appeal to our social inclinations, to our desire to keep up 
with the growing law, and to our interest in the effort to protect the 
privileges and improve the quality of the profession, result not only in 
bringing members to meetings, but in enlarging the membership. 

The work of the three standing committees (Admissions, Amend- 
ment of Law, Ethics) has varied with current conditions. 

The Committee on Amendment of Law made no reports during the 
year, Possibly it never met. One presentable reason might be offered for 


its non-feasance ; whenever any interest was voiced in the fate of par- 
ticular legislative action at Trenton, a special committee was appointed to 
act for the association. In a word, this standing committee was for- 
gotten and let itself remain so. Query; is such a standing committee 
needed ? 





THE NEW JERSEY LAW JOURNAL 


The work of the Ethics Committee has been arduous. In the nature 
of things it can not report except in a very general way. The personne 
of the committee appears to have maintained the confidence reposed in it 
by the managers, yet because of the great demands made on the time of its 
members, and the inability of the association even to provide stenographic 
service, it is asking a great deal of these men to continue. The work calls 
for continuity of service. The by-laws should provide that at least a 
minority, and preferably a majority of this important committee be ap. 
pointed (or elected) for a longer term than one year. 

Special committees, aside from those that had social activities in hand, 
have done little that is noteworthy. A fine showing was made in one re- 
cent instance when 14 active members of this association were induced to 
attend the legislative hearing at Trenton on the proposed Judicial Amend- 
ments, on which occasion Judge Boyle made a stirring and effective ad- 
dress. 

This brief survey of the past year would be far from complete with- 
out reference to the work of our retiring president. Judge Boyle had 
enough to do for the Bar as president of the State Association, but drafted 
to meet an emergency, he met it and gave to our association perhaps the 
best administrative year it has ever had. His ideal combination of perfect 


integrity and constant energy and good cheer, has set a worthy standard 
for his successor. 


Marcu Meetincs—The regular meeting on March 2 was informed 
of the passing of Harvey F. Carr, who has been stricken in the midst 
of a trial early in the December Term and finally died at his home in 
Merchantville from a very rare cause, a pus sac in the heart. A minute 
on his life will be presented at the opening of the April Term, by a 
committee headed by Mr. LeDuc. 

Questionnaires coming in from the American Bar Association on 
Criminal Law, Unauthorized Practice, Selection of Judges were dis- 
tributed by our president to members interested in forming groups to 
consider them. In this connection the secretary has just been advised 
by the New Jersey member of the General Council of A. B. A., Mr. 
Vanderbilt of Newark, that out of 23 local associations in this state, 
only two have answered the questionnaire on criminal law. Are we 
too busy, or too indifferent? The secretary will gladly answer ques 
tions or receive pertinent comments on this subject. 

The third evening meeting, held on March 20, at the Camden 
Club, was even more of a popular success than the second. From 4 
total active membership of 166 on that date, 105 were present to em 
joy an excellent supper at 5:30 and to benefit by a reading of five 
scholarly and practical papers on various aspects of current mortgage 
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foreclosure law and practice. The reading began to 6:30 and was con- 
cluded at 7:15. Before adjournment, Mr. Orlando, Prosecutor of the 
Pleas, asked unanimous consent for consideration of a motion to urge 
upon the House of Assembly the passage of the Senate Bill known as 
the Alibi Bill, which will require all indicted persons, at the time of 
entering their pleas, that if an alibi is to be offered in defense, particu- 
lars thereof be furnished to the State, whereupon the State is required 
to offer particulars of the State’s case against the accused. A resolu- 
tion was thereupon passed by a unanimous vote supporting the pro- 
posed measure in principle. Discussion of the motion was partici- 
pated in by Mr. Justice Lloyd, former Prosecutor Baldwin and Judge 
Shay. 

At the close of the special program, the presiding Justice respond- 
ed gracefully to the committee’s invitation to address the meeting. He 
expressed regret over the failure of the Bar in recent years to maintain 
the place of leadership in public affairs which it used to occupy, and he 
regarded meetings like the present series as tending to restore the 
good influence of the Bar in the community. “Such meetings,” he 
said, “should have a wider influence on the entire community, and this 
is one of the finest things the Bar has ever attempted.” 

Vice Chancellor Davis was also called on and complimented the 
five members to whose papers he had just listened. They had been of 
great benefit, he said, to him as they must have been to all present. 
He specially praised the diligence and learning of the younger mem- 
bers whose work measured up to that of old practitioners. 

The Program Committee announced a fourth evening meeting to 
be held in April, of which particulars would shortly be mailed to all 
members. 

(The above notes furnished by Camden County Bar Association 
Bulletin.—Ed. ) 

BAR ASSOCIATION OF UNION COUNTY. The April 
meeting of the Union County Bar Association was held April 3rd, 
1934. There was a large attendance of the membership. An address 
was delivered by Milton M. Unger, Esq., President of the Essex 
County Bar Association. 





ABSTRACTS OF RECENT PUBLIC UTILITY DECISIONS AND ORDERS. 


In the matter of the application of Public Service Coordinated Trans- 
port for a further order in the matter of the application of the City of 
Paterson for the elimination of grade crossing on the line of the Erie Rail- 
toad Company. Application of Public Service to fix the amount to be 
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paid by that company as their participation in such improvement con- 
sidered and amounts fixed at 10% of the total sum, or the sum of $20. 
§11.02. Order approved January 9, 1934. Messrs. Charles S. Straw and 
George H. Blake for Public Service Coordinated Transport and Messrs, 
Hobard & Minard, by Duane E. Minard, A. J. Kelly, and John J. Gaffey, 
for the Erie Railroad Company. 

In the Matter of the Reconstruction of Bridge No. 68-B, at Blooms. 
bury, New Jersey—Lehigh Valley Railroad Company. The Lehigh V3- 
ley Railroad Company was ordered to reconstruct the bridge in accordance 
with the plan submitted by them. Decision dated December 21, 1933. Mr. 
Jervis Landon, Jr., for the Lehigh Valley Railroad Company. Mr. An- 
thony M. Hauck by Mr. J. K. Felter, for the Borough of Bloomsbury, 

The following applications were approved of the sale of land on the 
part of Utility Companies: 

Morris and Essex Railroad Company and its Lessee the Delaware, 
Lackawanna and Western Railroad Company for sale of lands situated in 
thé City of Jersey City, New Jersey, to Nagle Packing Company. Ap- 
proved December 6, 1933. 

Sussex Railroad Company and its Lessee the Delaware, Lackawanna 
and Western Railroad Company for the sale of two parcels of land, with 
dwelling, in Lafayette Township, Sussex County, New Jersey, to Henri- 
etta Mae Siegel. Approved January 12, 1934. 

Morris and Essex Railroad Company and its Lessee the Delaware, 
Lackawanna and Western Railroad Company for the sale of an easement 
in land to the State of New Jersey in the Borough of Washington, War- 
ren County, New Jersey, containing 8,610 square feet. Approved January 
12, 1934. 

Central Railroad Company of New Jersey for sale of land situate 
in Upper Deerfield Township, Cumberland County, New Jersey, contain- 
ing 1.064 acres, to Fairfield Production Corporation. Approved Janu- 
ary 12, 1934. 

Public Service Electric and Gas Company and Newark Consolidated 
Gas Company for the sale of land in the Town of Bloomfield, New Jer- 
sey, having a frontage of 124.56 feet on the easterly side of West Street, 
to Walter Kidde & Company, Inc., for the sum of $5,600. Approved Janu- 
ary 24, 1934. 

Borough of Milford for approval, nunc pro tunc, of sale of Water 
Property and Business of the Mine Springs Water Company to the Bor- 
ough of Milford, said sale having been consummated during the month of 
September, 1933, for the purchase price of $25,000. Sale and purchase 
approved, nunc pro tunc, December 21, 1933. 
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LEGISLATIVE ELECTIONS 


At a joint session of the Legisla- 
ture on March 27, 1934, the follow- 
ing State and County Officials were 
elected : 

For Comptroller of the Treasury, 
Mr. Frank D. Murray. 

For State Treasurer, Sen. Wil- 
liam H. Albright. 

For Commissioner of Motor Ve- 
hicles, Mr. Harold G. Hoffman. 

For Director of Railroads, Mr. 
William Reeves. 

For Superintendent of Elections 
of Essex County, Mr. Bert N. 
Lamb. 

For Superintendent of Elections 
of Hudson County, Mr. John Fer- 
guson. 





GOVERNOR’S APPOINTMENTS 


Frank Sauer, Esq., of Elizabeth, 
was appointed Judge of the District 
Court for the First Judicial District 
of Union County to succeed Hon. 


Salvatore F. LaCorte. 

Mr. Harry Hollinshead, of 
Sparta, was appointed as a member 
of the Sussex County Board of 
Taxation to succeed Mr. Lewis Van 
Blarcom. 

The following Commissioners of 
Juries were appointed : 

For Essex County, Mr. William 
Hildebrand, of Orange, reappointed. 

For Passaic County, Mr. George 
H. Burke, Jr., of Paterson, to suc- 
ceed Mr. Randall A. Hogan. 

For Sussex County, Mr. Obadiah 
P. Armstrong, of Newton, reap- 
pointed. 

Mr. Charles J. Clark, of Camden, 
was appointed to the Camden Coun- 
ty Board of Elections. 

The following members of Coun- 
ty Board of Taxation were appoint- 


ed: 


Atlantic County, Mr. Benjamin 
Fogletto, of Hammonton, reappoint- 
ed. Mr. Daniel H. V. Bell, of At- 
lantic City, to succeed Rebecca E. 
Winston, deceased. 

Hudson County, Mr. Frank 
Odendahl, of Kearny, to succeed 
Wm. H. Marzahl. 

Mercer County, Mr. Andrew J. 
serrien, of Trenton, reappointed. 

Ocean County, Mr. Wm. H. 
Cowperthwaite, of West Creek, re- 
appointed. 

The following Commissioners of 
Juries were appointed: 

Hudson County, Mr. George 
Senior, of Kearny, reappointed. 

Middlesex County, Mr. Robert 
Fullerton, of Perth Amboy, reap- 
pointed. 

Morris County, Mr. George 
Richter, of Boonton, reappointed. 

Mr. James J. Kelly, of Jersey 
City, was appointed keeper of the 
State Prison to succeed Col. Ed- 
ward B. Stone. 

Col. Mahlon R. Margerum, of 
Trenton, was brevetted as Brigadier 
General. 

Mr. Stephen Barlow, of Trenton, 
as Quartermaster General. 

Mr. C. Edward Murray advanced 
to Major General. 

Mr. James W. Costello was ap- 
pointed a member of the Board of 
Commerce and Navigation. 

Mr. Alfred Hurrell was appoint- 
ed a member of the Board of Com- 
missioners of Edison Park. 

Hon. Walter D. Van_ Riper, 
Judge of the Essex County Court 
of Common Pleas, was reappointed 
and his appointment confirmed by 
the Senate. Members of the Bar 
who have had occasion to practice 
before Judge Van Riper have ex- 
pressed genuine satisfaction over 
his reappointment. 
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Joseph W. Roseberry, Esq., of 
Belvidere, was appointed Judge of 
the District Court for the First 
Judicial District of Warren County 
to succeed Hon. William P. Tall- 
man. 

Claire R. Guthrie, of Phillips- 
burg, was reappointed to the War- 
ren County Board of Taxation. 

Mr. James Darby, of Runnemede, 
was appointed Commissioner of 
Juries of Camden County to suc- 
ceed Mr. Joseph Bennie, resigned. 

Mr. Robert Williams, of Pater- 
son, was appointed a member of the 
Passaic County Board of Taxation, 
to succeed himself. 

The following Commissioners of 
Juries were nominated by the Gov- 
ernor: 

Mr. Francis H. Reed, of Mt. 
Holly, reappointed for Burlington 
County. 

Mr. Maurice D. Raub, of Tren- 
ton, reappointed for Mercer County. 

Mr. John J. Fitzpatrick, of Lin- 
den, reappointed for Union County. 

Mr. William J. Lauderdale, 
of Lambertville, was reappointed 
a member of the Hunterdon 
County Board of Taxation. 

Mr. Fred Ware, of Millville, 
was appointed a member of the 
Cumberland County Board of 
Taxation, to succeed Edward H. 
Corson, deceased. 

Mr. Clement R. Budd, of 
Woodbury, was appointed Jury 
Commissioner of Gloucester 
County, to succeed Lewis R. 
Earle. 

Mr. Charles Holcombe, of Rin- 
goes, was appointed Commission- 
er of Juries for Hunterdon Coun- 
ty, to succeed himself. 

Owing to the absence of Pur- 
chase Commissioner Edward 
Quigley, Governor Moore has 
designated Mr. Edward Mundy, 


as Acting Purchase Commission. 
er in his absence. 

Mr. George H. Burke, of Pas- 
saic County, was nominated by 
the Governor for Jury Comnis- 
sioner of that County. 

Mr. William T. Cyphers, of 
Washington, was appointed as 
Jury Commissioner for Warren 
County. 

Mr. Joseph Smith, of Millville, 
was appointed as Jury Commis- 
sioner of Cumberland County, to 
succeed Mr. Lewis R. Hogan. 

Mrs. George Tash, of Camden, 
Dr. Joseph D. Coleman and Mr. 
John A. Collen, of East Orange, 
were appointed to the Adminis- 
trative Council of the State Emer- 
gency Relief Administration. 

The Governor nominated Mrs. 
Lulu Bird, of Hackettstown, to 
succeed Mr. Grover Cleveland 
Bird as a‘member of the Warren 
County Board of Elections. 





SOME STATE NOTES 


Mr. John H. Pursel, and Mr. 
George M. Shipman, Jr., have or- 
ganized a firm for the practice of 
law with offices in Hackettstown. 

John H. Pursel, of Phillipsburg, 
is a graduate of Lafayette College, 
Easton, Pa., and Harvard Law 
School, Cambridge, Mass. He has 
been practicing law in the courts 
of New Jersey for twelve years and 
represented Warren County in the 
General Assembly for three terms, 
1929 to 1931, and is a special Mas- 
ter in Chancery and Supreme Court 
Commissioner. He is well known 
throughout the county as an able 
counselor. 

George M. 


Jr., of 
3elvidere, who is a son of the late 
Judge George M. Shipman, was 
graduated at Princeton University, 
Princeton, N. J., and Harvard Law 


Shipman, 
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School, Cambridge, Mass., and was 
admitted to the bar fifteen years 
ago, and has been practicing his 
profession the entire time, maintain- 
ing an office in Belvidere. He has 
4 wide acquaintance throughout the 
county and the courts of the State. 

Messrs. Clifford R. Powell, Frank 
A. Hendrickson and Harold T. 
Parker of Mount Holly have an- 
nounced the dissolution of the firm 
of Powell, Hendrickson & Parker 
on account of Mr. Hendrickson’s 
appointment to the Court of Com- 
mon Pleas. The firm will continue 
under the name of Powell & Parker. 

Senator Joseph G. Wolber has 
announced his candidacy for Gover- 
nor on his record. 

Hon. A. Harry Moore, Governor 
has announced his acceptance of the 
nomination for United States Sen- 
ator on the Democratic ticket. 

Assemblyman Theron McCamp- 
bell of Homdel, has announced that 
he will contest with Hon. William 
B. Dill for the Democratic nomina- 
tion for Governor. 





OBITUARIES 


THomas S. HENRY 


Former Judge Thomas S. 
Henry of Newark died in that 
city March 17th, 1934. He was 
6 years old and had practiced 
law in that community for over 
sixty years. He was the last sur- 
vivor of the State Legislature of 
I85. He was born in New York 
City but lived in Newark since he 
was six years old. In 1880 he was 
appointed Judge of the Second 
District Court by Governor Mc- 
Clennan and served in that post 
lor sixteen years. He enjoyed a 
large clientele among the Chin- 
‘se population of Newark. It is 
said that Foo Sun, son of Dr. Sun 
at Sen, first provisional presi- 
dent of China, on a visit to this 


219 


country visited Judge Henry and 
thanked him for his devotion to 
the interests of the local Chinese. 
He was venerated and respected 
by all who knew him. His only 
known survivors are a cousin, a 
grand-niece and two great-grand- 
nieces. 


JAMES KERNEY 

On Sunday, April 8, 1934, James 
Kerney, of Trenton, New Jersey, 
former lay Judge of the Court of 
Errors and Appeals, newspaper 
publisher and author, passed away 
at Johns Hopkins Hospital, Balti- 
more, from heart disease. Resolu- 
tions of sympathy were adopted by 
the New Jersey State Senate and 
House and messages of condolence 
were received by the family from 
many prominent people of the coun- 
try, including President Roosevelt. 
Mr. Kerney was a great personal 
friend and political adviser of 
Woodrow Wilson, and was very 
prominent in public and _ political 
life in New Jersey for many years. 
Members of the New Jersey Su- 
preme Court and of the Court of 
Errors and Appeals attended the 
burial services. Interment took 
place in St. Paul’s Cemetery, 
Princeton, New Jersey. 


RENE P. F. Von MINDEN 
Mr. Von Minden, Police Record- 
er of Piscataway Township, died 
April 10, 1934, at his home in that 


Township. He was sixty-two years 
of age. He was a member of the 
Bars of Connecticut, Massachusetts 
and New Jersey, his entrance to our 
Bar being in the year 1900. He was 
graduated from Fordham Universi- 
ty and obtained his law degree at 
Yale. Mr. Von Minden was Re- 
publican candidate for State Sena- 
tor for Middlesex County last fall. 
He is survived by his widow and 
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two sons, Rene P. F. Von Minden, 
Jr., and Frederick Von Minden. 


CHarLes HEISLER BATEMAN 

The Law Journal notes with re- 
gret the passing of an old and es- 
teemed friend. Mr. Charels Heisler 
Bateman, President of the Somerset 
Press, Inc., publishers of the Mes- 
senger-Gazette and printers of the 
New Jersey Law Journal for many 
years, died at the Somerset Hospital 
in Somerville on Sunday, March 25, 
1934. For years Mr. Bateman had 
been active as a newspaper man 
and edited the old Unionist-Gazette 
from 1891 until the merger of Som- 
erville’s three newspapers occurred 
in 1931. He was an original mem- 
ber of the Civil Service Commis- 
sion of New Jersey and former 
President of the New Jersey Legis- 
lative Correspondents’ Club. He 
was President of the Somerville 
Savings Bank and a member of the 
Board of Managers of the New 
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Jersey Reformatory at Annandale 
He was very active in church work 
and was a member of the Second 
Reformed Church and served for 
many years as elder and deacon, and 
had been, for many years, Superin- 
tendent of the Sunday School. He 
was an only son of Charles Wesley 
and Mary Bunn Bateman and was 
born at Pennington on July 2, 1861, 
He received his rudimentary educa- 
tion at Pennington Public School 
and then studied at Pennington 
Seminary. 

From 1887 to 1908 Mr. Bateman 
was legislative correspondent and 
political writer for the New York 
Evening Post, Philadelphia Evening 
Telegraph, Paterson Call and the 
Associated Press. He was for many 
years local correspondent for the 
Newark Evening News. 

Resolutions of regret concerning 
the passing of Mr. Bateman were 
passed by the New Jersey Legisla- 
ture. 
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